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Aaron B. Zisser [S.B. # 302926] 
ZISSER LAW OFFICE 
5706 Cahalan Ave., #23730 
San Jose, CA 95153 
Telephone: (669) 228-5154 
Fax: (408) 404-8980 
Email: aaron@zisserlawoffice.com   
 
Attorney for Plaintiff Jane Doe #1, by  
and through her Guardian ad Litem, Jane Doe #2 
 
 
 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

 
JANE DOE #1, a minor, by and through her 
guardian ad litem, JANE DOE #2,  
 
  Plaintiff, 
 vs. 
 
PALO ALTO UNIFIED SCHOOL 
DISTRICT; ELSA CHEN, in her individual 
capacity; ROBERT ANDRADE, in his 
individual capacity; DON AUSTIN, in his 
individual capacity; AVERY OLESEN, in her 
individual capacity; RONI KRAFT, in her 
individual capacity; MONICA LYNCH, in her 
individual capacity; KELLY WHITNEY, in 
her individual capacity; ASHLEY HULL, in 
her individual capacity; CHELSEA TIBBS, in 
her individual capacity; and DOES 1-20, in 
their individual capacities, 
 
  Defendants. 

Case No.: 5:25-2120 
 
COMPLAINT FOR DAMAGES 
 
1. FOURTEENTH AMENDMENT ± 

EQUAL PROTECTION 
2. FOURTEENTH AMENDMENT ± DUE 

PROCESS 
3. FIRST AMENDMENT / 

RETALIATION 
4. SUPERVISORY LIABILITY (FIRST 

AND FOURTEENTH 
AMENDMENTS) 

5. MONELL LIABILITY 
6. TITLE IX ± DELIBERATE 

INDIFFERENCE TO SEXUAL 
MISCONDUCT 

7. TITLE IX ± PROMPT AND 
EQUITABLE INVESTIGATION 

8. TITLE IX ± ERRONEOUS 
OUTCOME 

9. TITLE IX ± HOSTILE 
ENVIRONMENT 

10. TITLE IX ± RETALIATION 
11. NEGLIGENT SUPERVISION 
12. NEGLIGENCE 
13. RESPONDEAT SUPERIOR 
14. INTENTIONAL INFLICTION OF 

EMOTIONAL DISTRESS 
15. SEX DISCRIMINATION (Ed. Code 
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§220) 
16. BANE ACT (Violations of Civil Code 

§52.1) 
17. GENDER VIOLENCE (Violations of 

Civil Code §52.4) 
 
 
JURY TRIAL DEMANDED 

 

I. PRELIMINARY STATEMENT 

1. Plaintiff Jane Doe #1, a minor, brings this suit, by and through her Guardian ad 

Litem, Jane Doe #2, against her educational institution, Palo Alto Unified School District 

�³'LVWULFW´�, and against individual defendants, alleging violations of the United States 

Constitution, Title IX of the Education Amendments, and state law.  

2. Defendants failed to protect Plaintiff from multiple incidents of sexual 

PLVFRQGXFW�E\�RWKHU�VWXGHQWV��³LQFLGHQWV´��involving three male schoolmates in February and 

March 2024, subsequently failed to provide critical supportive measures to Plaintiff, and 

conducted a wholly inadequate investigation into her allegations of sexual misconduct, resulting 

in an erroneous determination by the District that even the sustained allegations of repeated 

XQZDQWHG�FRQWDFW�ZLWK�3ODLQWLII¶V�JHQLWDOV by multiple boys did not constitute sexual misconduct. 

3. The numerous failures at every stage and every level illustrate a culture at the 

District of callousness toward, dismissiveness of, and minimization of sexual misconduct, in 

YLRODWLRQ�RI�3ODLQWLII¶V�ULJKWV. 

II. INTRODUCTION 

4. Plaintiff is and was an elementary school student in the District. At the time of the 

incidents, Plaintiff was in kindergarten at 2KORQH�(OHPHQWDU\�6FKRRO��³2KORQH´�RU�³VFKRRO´�� 

where the incidents occurred. 
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5. On February 6, 2024, three male students �³5HVSRQGHQW���´�³5HVSRQGHQW���´�DQG�

³5HVSRQGHQW��´�RU��FROOHFWLYHO\�³WKH�UHVSRQGHQWV´� at the school were sitting at a lunch table 

outside with Plaintiff.  

6. The three boys took turns going under the table to repeatedly WRXFK�3ODLQWLII¶V�

genitals on the outside of her clothing, continuing to touch her even after she told them to stop 

and kicked at them under the table to get them to stop. 

7. Upon information and belief, school personnel were aware of prior incidents 

GDWLQJ�EDFN�WR�'HFHPEHU������LQYROYLQJ�WKHVH�VDPH�ER\V�WRXFKLQJ�3ODLQWLII¶V�JHQLWDO�DUHD�EXW�

IDLOHG�WR�QRWLI\�3ODLQWLII¶V�SDUHQWV�RU�WKH�'LVWULFW¶V�7LWOH�,;�RIILFH or to provide enhanced 

supervision to ensure safe interactions. 

8. Despite school personnel being on notice, on February 8, 2024, on the 

playground, and on March 1, 2024, while in class with Plaintiff, Respondent 1 touched Plaintiff 

again on her genital area. 

9.  8SRQ�3ODLQWLII�UHSRUWLQJ�WKLV�FRQGXFW�E\�WKH�ER\V��WKH�VFKRRO¶V�SULQFLSDO��

Defendant Chen interviewed Plaintiff and the boys, despite her lack of experience or expertise in 

investigating sexual misconduct incidents, and minimized the incident as merely part of an 

innocent ³JDPH´�DPRQJ�WKH�FKLOGUHQ� 

10. :KHQ�3ODLQWLII¶V�SDUHQWV�UHTXHVWHG�WKDW�WKH�VFKRRO�PRYH�3ODLQWLII�WR�D�GLIIHUHQW�

classroom, the District denied this request, despite the availability of at least five other 

classrooms. 

11. Because Plaintiff was fearful about returning to her classroom and was not 

permitted to switch to another classroom, Plaintiff missed more than two months of school, 

causing her to miss out on academic progress and social engagement. 
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12. While Plaintiff was out of school, the District did not make accommodations to 

ensure continuity of her learning and counted the absences as unexcused. 

13. Ultimately, Plaintiff transferred to another school in the District. 

14. The District profoundly mishandled its investigation of Plaintiff¶V�allegations of 

misconduct, including, but not limited to, E\�WRWDOO\�GLVPLVVLQJ�WKH�DFFRXQWV�RI�3ODLQWLII¶V�SDUHQWV�

ZKLOH�FUHGLWLQJ�WKH�DFFRXQWV�RI�WKH�UHVSRQGHQWV¶�SDUHQWV��DGGLQJ�DOOHJDWLRQV�against Plaintiff in 

response to Plaintiff flagging additional abuse of her, and improperly disclosing confidential 

information about Plaintiff.  

15. The outcome of the investigation and the appeal of that outcome were erroneous 

and applied a gross misinterpretation of the legal standard for evaluating whether conduct 

constitutes sexual harassment. Among the errors was the disturbing determination that repeated 

GHOLEHUDWH��H[SOLFLWO\�XQZDQWHG�WRXFKLQJ�RI�D�JLUO¶V�JHQLWDOV�E\�WKUHH�ER\V in rapid succession, 

followed by at least one additional incident just two days later, does not qualify as conduct of a 

³VH[XDO�QDWXUH´ RU�DV�³REMHFWLYHO\�RIIHQVLYH�´ 

16. In particular, the decision maker determined that the conduct by these young 

FKLOGUHQ�ZDV�QRW�³VHQVXDO´�DQG�WKHUHIRUH�QRW�SURKLELWHG�FRQGXFW�XQGHU�7LWOH�,;� 

III. JURISDICTION AND VENUE 

17. This Complaint seeks damages for violations of the civil rights, privileges, and 

immunities guaranteed by the First and Fourteenth Amendments of the United States 

Constitution, pursuant to 42 U.S.C. §§ 1983 and 1988. Plaintiff also brings this action pursuant 

to Title IX of the Education Amendments Act, 20 U.S.C. §§ 1681, et seq.  

18. This Court has jurisdiction over this lawsuit pursuant to 28 U.S.C. §§ 1331 

(federal question) and 1343 (civil rights)��3ODLQWLIIV¶�VWDWH-ODZ�FODLPV�DUH�ZLWKLQ�WKH�&RXUW¶V�
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supplemental jurisdiction pursuant to 28 U.S.C. § 1367.  

19. This Court has supplemental jurisdiction over the state law claims asserted herein 

pursuant to 28 U.S.C. § 1376 because the claims form part of the same case or controversy 

arising under the United States Constitution and federal law.  

20. Venue is proper in the Northern District of California pursuant to 28 U.S.C. § 

1391, as the underlying acts, omissions, injuries and related facts occurred in Palo Alto, 

California, and because Defendants reside in the Northern District of California. This is an action 

for damages and such other and further relief as may be consistent with law.  

IV. EXHAUSTION OF ADMINISTRATIVE REMEDIES 

21. Pursuant to Government Code § 910, Plaintiff presented a timely appropriate 

government claim for damages on or around July 17, 2024, less than six months after the 

incidents. On September 4, 2024, the District sent notification indicating it was not taking action 

on the claim within 45 days of submission of the claim, which constitutes a denial of the claim. 

This action is timely. 

V. PARTIES 

22. Plaintiff JANE DOE #1 is a minor citizen of the State of California and domiciled 

in the Northern District of California. She enrolled at Ohlone as a kindergarten student in Fall 

2023. 

23. Defendant DISTRICT is a public school district in Palo Alto, California. At all 

times relevant to this Complaint, the District conducted business in the Northern District of 

California. The District operates programs in receipt of federal funds and is thus covered by Title 

,;¶V�SURKLELWLRQ�RQ�VH[-based discrimination. 

24. Defendant ELSA CHEN is and was at all times relevant herein the Principal of 
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Ohlone Elementary School, the top school official and therefore responsible for all of the 

VFKRRO¶V�UHOHYDQW�RSHUDWLRQV�DQG�DFWLYLWLHV. 

25. Defendant ROBERT ANDRADE is and was at all times relevant herein the 

'LVWULFW¶V�7LWOH�,;�&RRUGLQDWRU��UHVSRQVLEOH�IRU�FRRUGLQDWLQJ�DQG�RYHUVHHLQJ�WKH�'LVWULFW¶V�

compliance with Title IX. 

26. Defendant DON AUSTIN LV�DQG�ZDV�DW�DOO�WLPHV�UHOHYDQW�KHUHLQ�WKH�'LVWULFW¶V�

Superintendent, the top official at the District and therefore responsible for overseeing all 

relevant District operations and activities. 

27. Defendant RONI KRAFT is and was at all times relevant herein a classroom 

teacher at Ohlone. 6KH�ZDV�3ODLQWLII¶V�FODVVURRP�WHDFKHU�RQ�)HEUXDU\����������DQG�)HEUXDU\����

2024. 

28. Defendant AVERY OLESEN is and was at all times relevant herein a classroom 

teacher at Ohlone Elementary School. 6KH�ZDV�3ODLQWLII¶V�FODVVURRP�WHDFKHU�RQ�0DUFK��������� 

29. Defendant MONICA LYNCH is and was at all times relevant herein a classroom 

WHDFKHU�DW�2KORQH��6KH�ZDV�RQ�³\DUG�GXW\´�RQ�)HEUXDU\����������DQG�WKHUHIRUH�UHVSRQVLEOH�IRU�

supervising the children, including Plaintiff and the boys who harassed her, during recess time 

outdoors. 

30. Defendant KELLY WHITNEY was contracted by the District to conduct the 

'LVWULFW¶V Title IX investigation into the allegations by Plaintiff. Defendant Whitney is and was at 

all times relevant herein an investigator with the firm Grand River Solutions but conducted her 

investigation on behalf and at the request of the District. 

31. Defendant ASHLEY HULL was contracted by the District to serve as the decision 

maker regarding the outcome of the Title IX investigation into the allegations by Plaintiff. 
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Defendant Hull is and was at all times relevant herein an investigator with the firm Grand River 

Solutions but conducted her review and decision on behalf and at the request of the District. 

32. Defendant CHELSEA TIBBS was contracted by the District to serve as the appeal 

officer regarding the decision following the Title IX investigation into the allegations by 

Plaintiff. Defendant Tibbs is and was at all times relevant herein an attorney with the firm 

Dannis Waliver Kelley but conducted her review and decision on behalf and at the request of the 

District. 

33. Defendants DOES 1-20 are additional employees or agents of the District who 

were responsible for supervision of students and/or WKH�LQDGHTXDWH�UHVSRQVH�WR�3ODLQWLII¶V�UHSRUWV�

of sexual misconduct��3ODLQWLII�DOOHJHV�WKDW�HDFK�RI�WKH�'HIHQGDQWV�QDPHG�DV�D�³'2(´�ZDV�LQ�

some manner responsible for the acts and omissions alleged herein.  

34. Plaintiff is informed and believes, and thereupon alleges, that at all times 

mentioned herein Defendants worked in Santa Clara County, State of California. Plaintiff is 

informed and believes, and thereupon alleges, that at all times mentioned herein Defendants were 

employees, agents, and/or servants of the District and acted within the course and scope of said 

employment, agency and/or service. 

35. Plaintiff is ignorant of the true names and capacities of defendants sued herein as 

Does 1 through 20, inclusive, and therefore sues these defendants by such fictitious names. 

Plaintiff is informed, believes, and alleges that each of the fictitiously named defendants is 

legally responsible, intentionally, negligently, or in some other actionable manner, for the events 

and happenings hereinafter referred to and described, and thereby illegally caused the injuries, 

damages, and violations and/or deprivations of rights hereinafter alleged. Plaintiff will seek leave 

of Court to amend this Complaint and state the true names and/or capacities of said fictitiously 
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named defendants when the same have been ascertained.  

36. The reason why Plaintiff is ignorant of the true names and capacities of 

Defendants sued herein as Does, inclusive, is that same have been unascertainable as of the date 

of filing of this complaint and many of their records may be protected by state statute and can 

only reasonably be ascertained through the discovery process. 

VI. FACTS 

A. Plaintiff experienced sexual misconduct 

37. On February 6, 2024, Plaintiff, while a kindergartner at Ohlone Elementary 

School, experienced sexual harassment by three male classmates (in kindergarten or first grade).  

38. Plaintiff was sitting at a lunch table outside with the three boys. 

39. The harassment consisted of three of 3ODLQWLII¶V�classmates, explicitly and 

LPSOLFLWO\�ZLWKRXW�3ODLQWLII¶V�FRQVHQW��touching her genitals outside her clothing.  

40. Respondent 1 touched Plaintiff and then directed the other two boys to touch her. 

41. (DFK�RI�WKH�ER\V�WRRN�WXUQV�JRLQJ�XQGHU�WKH�OXQFK�WDEOH�WR�WRXFK�3ODLQWLII¶V�

genitals outside her clothing multiple times. 

42. Plaintiff told the boys to stop and kicked at them under the table, but they 

continued to engage in the unwelcome touching of Plaintiff. 

43. No adult supervision was present to observe the conduct or intervene to stop it. 

44. Upon information and belief, prior incidents involving these same boys touching 

3ODLQWLII¶V�JHQLWDO�DUHD�RFFXUUHG�LQ�RU�DURXQG�'HFHPEHU�������EXW�3ODLQWLII¶V�SDUHQWV�ZHUH�QRW�

notified of these prior incidents until the Title IX investigation of the February 6, 2024 incident 

and subsequent incidents revealed these prior incidents. 

45. Plaintiff immediately reported the February 6 incident to school officials.  
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46. On February 8, 2024, Respondent 1 touched Plaintiff while they were outside 

during recess. 

47. On March 1, 2024, Respondent 1 touched Plaintiff while they were in the 

classroom, including after Plaintiff moved away from him and explicitly indicated the touching 

was unwelcome. 

48. 3ODLQWLII¶V�SDUHQWV�LPPHGLDWHO\�UHSRUWHG�WKH�February 8 and March 1 incidents 

when Plaintiff reported it to them.  

49. Neither the principal, Elsa Chen, nor the classroom teachers, Roni Kraft and 

Avery Olesen, all of whom were notified regarding the behavior, ensured that the students were 

separated in order to prevent further incidents from occurring, thus causing the February 8 and 

March 1 incidents to occur. 

50. Indeed, even after Plaintiff and 3ODLQWLII¶V�SDUHQWV�QRWLILHG�WKH�VFKRRO�DQG�

requested separation, Defendants decided to keep the students in the same classroom and instead 

LQVWLWXWHG�DQ�LQHIIHFWLYH�³VDIHW\�SODQ�´�&KHQ�UHSHDWHGO\�PLQLPL]HG�WKH�LQFLGHQWV��UHIHUULQJ�WR�

WKHP�DV�D�PXWXDO�³JDPH´�DPRQJ�WKH�VWXGHQWV� 

51. .UDIW�OLNHZLVH�PLQLPL]HG�WKH�LQFLGHQWV�DV�D�³JDPH´�DPRQJ�WKH�FKLOGUHQ� 

B. The initial investigation by Defendant Chen RI�3ODLQWLII¶V�KDUDVVPHQW�UHSRUW�ZDV�

mishandled 

52. Defendant Chen conducted an investigation of the February 6 and February 8 

incidents rather than referring the matter to the Title IX office.  

53. Defendant Chen questioned Plaintiff and the boys accused of harassing Plaintiff, 

despite not having training in conducting such questioning or investigating such incidents. 
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54. As a result, she asked confusing and vague questions of Plaintiff (e.g., whether 

³VRPHWKLQJ´�KDSSHQHG��DQG�FRQIODWHG�VHSDUDWH�LQFLGHQWV� 

55. Chen indicated she had prematurely formulated her opinion as to the merits of the 

allegations. For example, she referred to the conduct as a mere ³JDPH´�DQG�LQLWLDOO\�VXJJHVWHG�D�

restorative meeting between the two sets of parents, only to later identify the inappropriateness 

of such a suggestion in light of the ongoing investigation; failed to update the security plan after 

additional reported incidents; and indicated that Plaintiff was at risk only on the playground 

because that is where the initial incident occurred, even though the boys also shared a classroom 

with Plaintiff. 

56. &KHQ¶V�QRWHV�IURP�KHU�LQWHUYLHZV�ZLWK�WKH�VWXGHQWV�ZHUH�VFDQW�DQG�GLVRUJDQL]HG��

Her memory of the various accounts included inaccuracies regarding the dates of her 

conversations, uncertainty about who provided certain information (e.g., erroneously thinking it 

may have been Plaintiff¶V�parents who told her that the children were just playing and only one 

of the boys engaged in poking Plaintiff¶V�genitals), and mischaracterization of key facts (e.g., 

erroneously claiming Plaintiff¶V�claims were inconsistent as to the number of times she was 

poked).  

57. Chen could not be sure about Plaintiff¶V�response to a key question.  

58. &KHQ¶V�QRWHV�IURP�VSHDNLQJ�ZLWK�WKH�ER\V�PDde it appear she spoke with all of 

them at once, which would undermine the reliability of their individual accounts. 

59. Chen provided her biased and inaccurate assessment to the investigator, further 

undermining the process.  

60. &KHQ¶V�investigation was deeply flawed and circumvented and complicated the 

formal investigation that occurred subsequently, caused unnecessary trauma to Plaintiff, and was 
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used to justify denying supports to Plaintiff. 

61. Defendant Chen has repeatedly demonstrated a bias against Plaintiff¶V�parents. 

For example, she:  

a. chafed at and refused to honor Plaintiff¶V�SDUHQWV¶�SHUVLVWHQW�UHTXHVWV�IRU�

supportive measures (i.e., switching her to another classroom), instead insisting 

on keeping Plaintiff in the same classroom with multiple boys she feared being 

around;  

b. did not follow through on ensuring counseling services were provided to Plaintiff;  

c. referred to Plaintiff¶V�parents as emotional;  

d. complained about rehashing the same issues;  

e. deemed Plaintiff¶V�absences unexcused despite medical documentation;  

f. canceled a meeting when Plaintiff¶V�parents decided that Plaintiff would not 

attend the meeting;  

g. indicated in a February 20, 2024 email that she had drawn conclusions about the 

alleged conduct despite the ongoing investigation; 

h. on May 9, cut off a conversation with Plaintiff¶V�mother and closed the door on 

her. 

C. The District denied Plaintiff critical supportive measures 

62. This dismissiveness of Plaintiff¶V�SDUHQWV¶�LQSXW�RU�ZLOOLQJQHVV�WR�HQJDJH�

Plaintiff¶V�parents made it substantially more difficult for Chen to properly assess the risk and 

implement needed measures. 

63. Chen failed to update the safety plan after the additional reported incidents. 

64. On March 14, 2024, 3ODLQWLII¶V�parents requested that, as a supportive measure 
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under Title IX, Plaintiff be transferred to a different classroom so that she would not be at risk of 

further harassment by boys who had harassed her. 

65. The same day, the District denied the request to transfer Plaintiff to a different 

classroom, despite the availability of five or six other kindergarten classrooms and despite being 

on notice that Plaintiff and the boys required ongoing redirection and supervision to ensure they 

remained separate and not at risk of inappropriate or abusive touching. 

66. As a result of her fear of returning to a classroom with the students who harassed 

her, Plaintiff was forced to miss more than two months of school, which the District counted as 

XQH[FXVHG�DEVHQFHV�HYHQ�DIWHU�3ODLQWLII¶V�SDUHQWV�IODJJHG�WKLV�XQMXVWLILDEOH�GHVLJQDWLRQ� 

67. In order to avoid missing more school or being forced to be in a classroom with 

classmates who had harassed her, Plaintiff ultimately transferred to another school in the District. 

68. Additionally, Kraft, Olesen, and Chen failed to provide other supportive measures 

and accommodations: they did not send work home for Plaintiff to complete while she was out of 

school, Chen refused to meet with the parents (including cancelling a May 9 meeting), and the 

school did not ensure that the parents were able to connect with counseling services.  

69. Title IX Coordinator Robert Andrade was involved in the discussions about the 

request to switch Plaintiff into a different classroom, was responsible for coordinating that 

supportive measure and other supportive measures, and failed to ensure that these supportive 

measures and other supports were provided to Plaintiff. 

70. 3ODLQWLII¶V�SDUHQWV�DOVR�QRWLILHG�'HIHQGDQW�$XVWLQ�RI�WKHLU�UHTXHVW�IRU�D�FODVVURRP�

WUDQVIHU�DQG�RI�WKH�VFKRRO¶V�GHQLDO�RI�VXFK�UHTXHVW��DQG�'HIHQGDQW�$XVWLQ�IDLOHG�WR�LQWHUYHQH�WR�

ensure such a transfer would occur. 

// 
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D. The investigation of the sexual misconduct allegations was deeply flawed 

71. On February 10, 2024, 3ODLQWLII¶V�SDUHQWV�ILOHG�D�FRPSODLQW�ZLWK�WKH�'LVWULFW¶V�

Title IX office. 

72. On March 5, the District initiated a Title IX investigation. 

73. The Title IX office accepted the complaint, did not dismiss it under U.S.C. § 

106.45(b)(3)(i) of the Title IX regulations, and thus determined that the allegations, if true, 

would constitute sexual harassment. 

74. The investigation determined that the allegations regarding the February 6 and 

February 8 incidents were true, yet the District determined that the conduct did not constitute 

Title IX sexual harassment, thus moving the goal posts at the end of the months-long process. 

75. The investigation conducted by the outside investigator hired by the District was 

riddled with serious flaws and demonstrated significant bias on the part of the investigator. 

76. Plaintiff¶V�parents notified the District as to their concerns about the 

LQYHVWLJDWLRQ¶V�IODZV�DQG�WKH�LQYHVWLJDWRU¶V�ELDV��EXW�WKH�'LVWULFW�GLG�QRW�LQWHUYHQH�RU�SURYLGH�DQ\�

remedy. 

77. The final report of the investigator determined that, on February 6, 2024, the three 

UHVSRQGHQWV�³ZHQW�XQGHUQHDWK�WKH�WDEOH�DQG�SRNHG�[Plaintiff] multiple times in the vaginal area 

over her clothing and [Plaintiff] WROG�>WKH�WKUHH�ER\V@�WR�µVWRS¶�EXW�WKH\�FRQWLQXHG�WR�SRNH�

[Plaintiff]�´ 

78. Ultimately, the investigator recommended finding that the February 8 incident did 

not occur, though the decision maker, Defendant Hull, ultimately decided otherwise. 

79. Examples of deficiencies in the investigation, which demonstrate bias and/or lack 

of competence on the part of the investigator, included the following: 
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a. The investigation initially failed to address the allegations against 

Respondents 2 and 3 GHVSLWH�3ODLQWLII¶V�RULJLQDO�FRPSODLQW�DGGUHVVLQJ�DOO�WKUHH�

ER\V¶�FRQGXFW�RQ�)HEUXDU\��������� 

b. The initial report did not include interviews with Respondents 2 and 3, 

even as witnesses to the February 6, 2024 incident. 

c. The investigation initially failed to address the allegation that Respondent 

1 told another student to touch Plaintiff. 

d. 7KH�LQYHVWLJDWRU¶V�UHSRUW�RPLWWHG�DQ\�VXPPDU\�RI�LQWHUYLHZV�ZLWK�

3ODLQWLII¶V�SDUHQWV��HYHQ�WKRXJK�VXPPDULHV�RI�LQWHUYLHZV�ZLWK�the UHVSRQGHQWV¶�

parents were included.  

e. The report discredited Plaintiff¶V�SDUHQWV¶�GHVFULSWLRQV�RI�WKHLU�

conversations with Plaintiff. The report cited the lack of clarity about how 

Plaintiff¶V�parents questioned her, but it did not explain why this same concern 

ZRXOG�QRW�DSSO\�WR�WKH�UHVSRQGHQW¶V�SDUHQWV�RU�RWKHUV�QRW�WUDLQHG�LQ�LQYHVWLJDWLRQV��

such as Defendant Chen. Nor was there any indication that Plaintiff¶V�parents 

were mischaracterizing Plaintiff¶V�statements. Indeed, they even reported that she 

made allegations about the second alleged incident to each of them separately ± 

the report did not address this. There was no explanation as to why the two sets of 

parents were treated differently or why Plaintiff¶V�parents lacked credibility. The 

investigator included a detailed summary of her interview with 5HVSRQGHQW��¶V�

parents but did not include a summary of the interviews with Plaintiff¶V�

parents. The investigator discredited all of the accounts of Plaintiff¶V�parents, 

rather than evaluating the credibility of each statement on its own merits. 
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f. 7KH�UHSRUW�LQDFFXUDWHO\�LQGLFDWHG�WKDW�³[Plaintiff] was never questioned at 

school about whether she touched [Respondent 1]�´�'HIHQGDQW�&KHQ�PHW�RQ�

March 4 with Plaintiff and her parents and directly asked Plaintiff this question, to 

which Plaintiff UHVSRQGHG��³1R�´�7KH�UHSRUW�LQFRUUHFWO\�LQGLFDWHG�WKDW�WKHUH�LV�QR�

way to test Plaintiff¶V�consistency across multiple statements, which was one of 

WKH�IDFWRUV�LQ�WKH�UHSRUW¶V�FRQFOXVLRQ�WKDW�5HVSRQGHQW��¶V�account was more 

reliable. 

g. 7KH�UHSRUW�LQFOXGHG�QR�GLVFXVVLRQ�RI�WKH�VLJQLILFDQFH�RI�WKH�LQFLGHQWV¶�

impact on Plaintiff or evidence of such an impact, which was relevant to assessing 

the credibility of her accounts. Such evidence, which the investigator ignored, 

LQFOXGHG�3ODLQWLII¶V behavior during a field trip, her reaction to being Respondent 

�¶V�FODVVURRP ³buddy,´ bed wetting, her need for therapy, fear of going to school, 

nightmares, trouble sleeping, anxiety, and diagnoses. While the report mentioned 

the impact, this was not identified in the analysis section, that is, it was not 

assessed as relevant to 3ODLQWLII¶V credibility. This impact evidenced the veracity 

of the allegations, and of 3ODLQWLII¶V SDUHQWV¶�FODLPV��DQG�ZDV�UHOHYDQW�WR�ZKHWKHU�

WKH�FRQGXFW�ZDV�³XQZHOFRPH´�DQG�LQWHUIHUHG�ZLWK�3ODLQWLII¶V education and to the 

severity of the conduct, under the policy and Title IX regulations. There was 

extensive documentation of this impact available to the investigator, including 

medical documentation. Plaintiff¶V�parents also addressed this topic, including 

medical advice they received, in detail in interviews that were not summarized in 

the report or WKH�UHSRUW¶V�appendix. 

h. The report indicated that, based on the fact that Plaintiff reported the 
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February 6 incident to a teacher, Plaintiff was likely to have done the same on 

February 8 if in fact another incident occurred that day. This does not follow as a 

logical conclusion and plays on harmful sex-based tropes about delayed reporting 

by victims of sexual abuse being evidence of fabricating the allegation of 

misconduct. Indeed, the formal complaint indicated that Plaintiff forgot to report 

it because she became distracted by other things. Moreover, she had been 

consistent in reporting incidents promptly to her parents. The report stated that 

3ODLQWLII¶V parents ³also represented that [Plaintiff] told a teacher about the 

touching, yet none of the teachers, who had been alerted to the issue two days 

HDUOLHU´�VDLG�WKH\�KDG�EHHQ�QRWLILHG�RI�D�VHFRQG�LQFLGHQW��+RZHYHU��Plaintiff¶V�

parents subsequently clarified in a February 12 email that in fact Plaintiff simply 

forgot to report it to the teacher. 

i. 7KH�UHSRUW�VWDWHG�WKDW�LW�LV�³QRWDEOH´�WKDW�WKH�WHDFKHU�QHHGHG�WR�UHGLUHFW�

Plaintiff regarding behavior involving rolling around with another student. The 

UHSRUW�GLG�QRW�H[SODLQ�ZK\�WKLV�LV�³QRWDEOH�´�,W�DSSHDUV�WKH�LQYHVWLJDWRU�LQWHQGHG�WR�

highlight that Plaintiff was happy and carefree during a time she supposedly was 

touched inappropriately. But there is no acknowledgment that young children, in 

particular, may have unpredictable or seemingly inconsistent reactions to abuse, 

nor does it explain whether the touching might have occurred after the time she 

was rolling around with the other student. 

j. The report provided no assessment of Plaintiff¶V�discomfort and elopement 

during her interview with the investigator that might explain the inconsistencies in 

her accounts. 
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k. Plaintiff¶V�mother said on March 6, 2024, that Plaintiff asked why the 

touching is continuing. This statement was not addressed in the report despite 

being highly relevant to the alleged incidents. 

l. Plaintiff¶V�mother provided, via email, additional statements by Plaintiff 

shortly after the interview. These were not addressed in the report. 

m. The report did not incorporate some of the feedback 3ODLQWLII¶V�SDUHQWV 

provided about the summary of Plaintiff¶V�interview: 

o Plaintiff¶V�mother had indicated that she believed that Plaintiff was 

confused by WKH�LQYHVWLJDWRU¶V question regarding whether touching 

stopped after Plaintiff reported it. Plaintiff did not mean that all 

touching had ceased. Instead, it appears Plaintiff understood the 

question to be about the February 6 touching, which she indicated 

stopped once she told adults at the school, but the investigator 

FKDUDFWHUL]HG�3ODLQWLII¶V�UHVSRQVH�DV�LQGLFDWLQJ�WKDW�QR�IXUWKHU�LQFLGHQWV�

occurred. 

o The report indicated that Plaintiff said that she was touched on her 

nose and did not say she was touched on her private parts. However, 

the report did not make clear that Plaintiff did not deny being touched 

on her private parts. 

n. The report uniformly FUHGLWHG�&KHQ¶V�DFFRXQWV�DQG�failed to question 

&KHQ¶V�FUHGLELOLW\�UHJDUGLQJ�KHU�DFFRXQWV�RI�ZKDW�WKH�LQYROYHG�FKLOGUHQ�WROG�KHU�

about the incidents, despite her minimization of the conduct, her inaccurate 

description of her discussions with the children involved, the disorganized nature 
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of her notes, her inexperience and lack of expertise in interviewing children about 

such incidents, her demonstrated bias against 3ODLQWLII¶V�parents, and her interest 

in minimizing the incidents in order to vindicate or justify her inadequate initial 

response to the incidents. 

o. The investigator failed to question Chen about her potential bias against 

3ODLQWLII¶V�parents. 

p. Kraft said that the message that Plaintiff¶V�parents gave of their daughter 

being too afraid and traumatized to come to school was not consistent with her 

observations. Kraft is not a medical professional who can make such a judgment, 

and her statement betrays a potential bias against Plaintiff¶V�parents. But the 

LQYHVWLJDWRU�GLG�QRW�DGHTXDWHO\�DQDO\]H�WKH�FUHGLELOLW\�RI�.UDIW¶V�VWDWHPHQW��Kraft 

PLQLPL]HG�WKH�VLWXDWLRQ��UHIHUULQJ�WR�WKH�FRQGXFW�DV�D�³JDPH´�DPRQJ�WKH�FKLOGUHQ�

DQG�D�³RQH-WLPH�WKLQJ�´�6KH�QHYHU�UHVSRQGHG�WR�Plaintiff¶V�PRWKHU¶V�)HEUXDU\�����

2024 email to clarify the confusion over the assignment of Plaintiff and one of her 

harassers as FODVVURRP�³EXGGLHV�´�ZKLFK�ZDV�FDXVLQJ�3ODLQWLII�VXEVWDQWLDO�GLVWUHVV��

This may have demonstrated a bias on the part of Kraft. Finally, Kraft told the 

investigator that Plaintiff had been consistently absent since March 4, 2024, and 

that she had had no further contact with her parents. In fact, Kraft was copied in 

all emails between Plaintiff¶V�parents and Chen in April and May. 

q. When Respondent 2 was interviewed by Chen on Feb. 6, he initially 

denied that he and the other two boys went under the table. After Chen spoke with 

the other two boys, Respondent 2 told her he went under the table and was poking 

people and he poked Plaintiff. In contrast, Respondent 3 was consistent between 
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WZR�LQWHUYLHZV�ZLWK�&KHQ�WKDW�KH�SRNHG�3ODLQWLII¶V�SULYDWHV�DQG�GLG�QRW�PHQWLRQ�

that Plaintiff poked him. Chen gave another example of 5HVSRQGHQW��¶V unreliable 

answers: When she was accidentally mischaracterizing what Respondent 2 had 

told her, Respondent 2 GHIHUUHG�WR�KHU�DQG�VDLG�³<HV´�DV�LI�WKRVH�WKLQJV�KDSSHQHG��

Chen said that she had to discount what Respondent 2 told her because she 

QRWLFHG�WKDW�KH�³MXVW�VDLG�\HV�WR�HYHU\WKLQJ�´�'HVSLWH�WKHVH�LQFRQVLVWHQFLHV�DQG�

concerns about his reliability as a witness, the report still credited 5HVSRQGHQW��¶V�

VWDWHPHQW�VXSSRUWLQJ�5HVSRQGHQW��¶V�DOOHJDWLRQ�DJDLQVW�3ODLQWLII� 

r. The investigation report did not separate the investigation of Respondent 1 

and the investigation of Respondents 2 and 3, resulting in disclosure to 

Respondents 2 and 3 of confidential and sensitive information regarding Plaintiff, 

including 5HVSRQGHQW��¶V�allegations against Plaintiff, allegations by Plaintiff 

against Respondent 1 regarding incidents that did not involve Respondents 2 and 

3, and information relevant to those allegations but not to the investigation of the 

allegations against the Respondents 2 and 3. 

E. The District retaliated against Plaintiff by adding allegations against her and 

disclosing confidential information to Respondents 2 and 3 

80. On July 8, 2024, the Title IX office added an allegation against Plaintiff, which, 

upon belief, is retaliation for 3ODLQWLII¶V�parents, in their formal response to the draft report, 

notifying the Title IX office of the need for additional allegations against Respondent 1 and for 

the inclusion of the additional respondents. 

81. Specifically, on June 27, 2024, 3ODLQWLII¶V�parents pointed out to the District that, 

LQ�WKH�FRXUVH�RI�WKH�7LWOH�,;�LQYHVWLJDWLRQ��5HVSRQGHQW���³DFNQRZOHGJHG�WKDW�KH�WRXFKHG�
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[Plaintiff] on multiple occasions. Even if the precise timing of the other touching cannot be 

identified, this should be added as an allegation. In contrast, the [draft] report made adverse 

findings against [Plaintiff] even though the dates of that conduct could not be nailed down and 

WKHUH�ZHUH�QR�UHOLDEOH�LQGHSHQGHQW�ZLWQHVVHV�´ 

82. On July 8, 2024, Defendant Andrade notified the parties of updated allegations, 

including a new allegation against Plaintiff. Upon information and belief, the respondents did not 

request this added allegation against Plaintiff, and the District added it on its own initiative. 

83. On July 11, 2024, Defendant Andrade acknowledged that he added the allegation 

in part as a result of reviewing 3ODLQWLII¶V�SDUHQWV¶�-XQH����������IHHGEDFN��FLWLQJ�WKH�VDPH�

content that 3ODLQWLII¶V�parents had cited.  

84. 3ODLQWLII¶V parents, through their counsel, identified the potentially retaliatory 

nature of this added allegation against Plaintiff and the chilling effect on participating in the Title 

,;�SURFHVV�VXFK�D�UHVSRQVH�WR�D�SDUW\¶V�IHHGEDFN�FRXOG�KDYH�� 

85. When Defendant Andrade responded by asking if 3ODLQWLII¶V�parents were alleging 

retaliation by him, 3ODLQWLII¶V�SDUHQWV��WKURXJK�WKHLU�FRXQVHO��UHVSRQGHG�WKDW�WKH\�³are very 

concerned about seeing expanded allegations as a direct result of their engagement in this 

SURFHVV�´�LQGLFDWHG�LW�GLG�QRW�DSSHDU�WKH�UHVSRQGHQW�KDG�DVNHG�IRU�WKH�DGGHG�DOOHJDWLRQ��DQG�

reiterated the chilling effect of the action.  

86. Defendant Andrade did not respond further or, upon information and belief, report 

the allegation of retaliation by him to the District. 

87. On August 23, 2024, the investigator produced a second draft investigation report 

that combined the investigations of the allegations against Respondent 1 and the allegations 

against Respondents 2 and 3, resulting in disclosure of confidential and private information about 
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allegations against Respondent 1 and allegations against Plaintiff that had nothing to do with 

Respondents 2 and 3. 

88. :KHQ�3ODLQWLII¶V�SDUHQWV�RQ�$XJXVW�����������WKURXJK�WKHLU�FRXQVHO��EURDFKHG�

their concerns about these disclosures, Defendant Andrade refused, in an email on September 2, 

2024, to address it. 

89. 2Q�6HSWHPEHU����������'HIHQGDQW�$QGUDGH�DFNQRZOHGJHG�3ODLQWLII¶V�SDUHQWV¶�

concerns and asked if they were alleging retaliation by the investigator. He further asked them to 

identify any allegations that they were deterred from reporting as a result of the disclosures. 

:KHQ�FRXQVHO�IRU�3ODLQWLII¶V�SDUHQWV�UHVSRQGHG�WKDW�WKH�FRQFHUQ�ZDV�DERXW�WKH�risk of deterring 

reporting, Defendant Andrade did not respond further. 

90. Upon information and belief, Defendant Andrade did not report the discussion 

about potential retaliation and did not intervene with the investigator to address the concern. 

F. The decision by the decision-maker was flawed 

91. Defendant Hull issued her decision on November 4, 2024, and, on the same day, 

the District notified Plaintiff and her parents regarding this outcome. 

92. Defendant Hull GHWHUPLQHG�WKDW�3ODLQWLII¶V�DOOHJDWLRQV�UHJDUGLQJ�WKH�)HEUXDU\����

2024, and February 8, 2024, incidents did in fact occur, including that all three of the 

respondents touched Plaintiff on February 6 and that each of them touched her multiple times 

even after being asked to stop and after she kicked at them to get them to stop. 

93. Defendant Hull nonetheless determined:  

On its face, [the] conduct could be considered similar to conduct that the Policy 
listed as one example of potential sexual harassment: ³massaging, grabbing, 
fondling, stroking, or brushing the body.´ However, [the] quick ³pokes´ of 
>3ODLQWLII¶V@ vaginal area cannot reasonably be compared to more sensual, 
lingering touches like massaging and fondling, or to grabbing. 
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94. Examples of deficiencies in the decision following the investigation, which 

demonstrate bias and/or lack of competence on the part of the decision maker, include the 

following: 

a. Defendant Hull failed to consider in her analysis the fact, which Defendant 

Hull identified, that multiple boys touched Plaintiff multiple times, including after 

Plaintiff asked them to stop and kicked the boys to get them to stop; cited a non-

exhaustive list of examples in the policy; and conflated deliberate contact with the 

genitals with non-sensual contact with other parts of the body that would not be 

inherently sexual.  

b. Defendant Hull did not analyze the conduct under the correct policy or 

definition of sexual harassment, thus focusing only on whether the conduct was of 

a sexual nature rather than whether it occurred on the basis of sex. 

c. Defendant Hull found that overtly sexual conduct, deliberate contact with 

the genital area, was not sexual in nature. 

d. 'HIHQGDQW�+XOO�LQGLFDWHG�WKDW�3ODLQWLII¶V�DFFRXQWV�RI�WKH�FRQGXFW�E\�

5HVSRQGHQW���RQ�0DUFK����������ZHUH�LQFRQVLVWHQW��+RZHYHU��3ODLQWLII¶V�DFFRXQWV�

immediately after the incident were consistent. She confirmed with Chen directly 

that Respondent 1 touched her genitals. Defendant Hull noted this. The only 

inconsistency was with the investigator months later, when memory, especially 

for a very young child, had dissipated or her understanding of precise dates 

affected her ability to recount the incident accurately. 

e. Defendant Hull failed to note other factors for assessing the reliability and 

FUHGLELOLW\�RI�3ODLQWLII¶V�FODLP��6SHFLILFDOO\��WKH�LPPHGLDWH�QDWXUH�RI�KHU�UHSRUWLQJ��
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the consistency with prior alleged conduct, and the lack of a motivation to lie all 

EROVWHUHG�WKH�FUHGLELOLW\�RI�KHU�DFFRXQW��7KLV�ZDV�QRW�D�³KH-said/she-VDLG´�

situation ± 3ODLQWLII¶V�FUHGLELOLW\�ZDV�VRXQG�� 

95. Defendant Hull had to address 3ODLQWLII¶V response to the investigation, which 

alleged significant bias on the part of the investigator ± 'HIHQGDQW�+XOO¶V�FROOHDJXH�DQG�IHOORZ�

investigator at Grand River Solutions ± DQG�3ODLQWLII¶V�SURSRVHG�TXHVWLRQV�IRU�Defendant Hull to 

DVN�WKH�LQYHVWLJDWRU�DGGUHVVHG�FRQFHUQV�DERXW�WKH�LQYHVWLJDWRU¶V�ELDV�� 

96. Defendant Hull had an inherent conflict of interest because of her relationship 

with the investigator and with Grand River Solutions. 

97. 'HVSLWH�LQTXLULQJ��3ODLQWLII¶V�SDUHQWV�QHYHU�UHFHLYHG�DQ�H[SODQDWLRQ�DV�WR�WKH�

nature of the relationship between these two Grand River Solutions investigators and why their 

relationship did not give rise to a conflict of interest or perception thereof. 

98. A proper assessment of 3ODLQWLII¶V credibility would have resulted in a finding that 

the conduct did, in fact, occur. 

G. Appeal and appeal decision 

99. Plaintiff appealed the outcome of the investigation on November 12, 2024. On 

November 21, 2024, Defendant Andrade notified Plaintiff of the outcome of her appeal and 

provided the appeal decision by the contracted appeal officer, Defendant Tibbs.  

100. Defendant Tibbs affirmed the decision by the decision maker. 

101. Examples of deficiencies in the appeal decision, which demonstrate bias and/or 

lack of competence on the part of the appeal officer, include the following: 

a. Defendant Tibbs determined that the substantiated conduct was not of a 

³Vexual nature´�EXW�GLG�QRW�DGGUHVV�WKH�IDFW�WKDW�WKH�FRQGXFW�FOHDUO\�LQYROYHG�
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GHOLEHUDWH��UHSHDWHG��DQG�GLUHFW�FRQWDFW�ZLWK�3ODLQWLII¶V�JHQLWDO�DUHD�RU�WKH�IDFW�WKDW�

the respondents apparently attempted to hide their actions from adults by going 

under the table to touch Plaintiff. All that Defendant Tibbs stated was the 

FRQFOXVRU\�REVHUYDWLRQ�WKDW�³I find the Decision-Maker issued a well-reasoned 

GHWHUPLQDWLRQ�RQ�WKLV�PDWWHU�EDVHG�RQ�WKH�FROOHFWLYH�IDFWV�LQ�WKH�LQYHVWLJDWLRQ�´  

b. Defendant Tibbs GLG�QRW�DGGUHVV�3ODLQWLII¶V�DUJXPHQW�LQ�KHU�DSSHDO�WKDW�

physical touching of other parts of the body are different from touching the 

genitals, which is inherently sexual if done on purpose. 

c. Defendant Tibbs QRWHG�WKDW�³>Q@R�ZLWQHVV�VWDWHPHQWV�VXJJHVW�WKDW�WKH�

touching occurred because of >3ODLQWLII¶V@ JHQGHU�´�LJQRULQJ�3ODLQWLII¶V�RZQ�

VWDWHPHQW�DQG�DGPLVVLRQV�E\�WKH�UHVSRQGHQWV�WKDW�WKH\�WRXFKHG�3ODLQWLII¶V�JHQLWDOV��

which strongly suggests that it occurred because of her gender, and the fact that 

QR�HYLGHQFH�ZDV�SUHVHQWHG�WKDW�WKH�UHVSRQGHQWV�WRXFKHG�HDFK�RWKHU¶V�RU�RWKHU�

ER\V¶�JHQLWDOV� 

d. Defendant Tibbs determined that the substantiated conduct was not 

³Rbjectively offensive´�EHFDXVH�RI�WKH�DJH�RI�WKH�FKLOGUHQ�LQYROYHG�EXW 

FKDUDFWHUL]HG�WKH�FRQGXFW�DV�PHUH�³SRNLQJ�´�LJQRULQJ the fact that Plaintiff was 

poked by multiple children who each touched her multiple times, ignoring the 

additional fact that ± as Defendant Hull determined and the respondents 

acknowledged ± the respondents continued touching Plaintiff even after she told 

WKH�ER\V�WR�³VWRS´�WRXFKLQJ�KHU and kicked at them to get them to stop, and failing 

to FRQVLGHU�3ODLQWLII¶V�UHDFWLRQ�DV�HYLGHQFH�RI�REMHFWLYH�RIIHQVLYHQHVV� While the 

age of the children was a relevant factor in assessing intent, other evidence 
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demonstrating intent was not considered. 

e. Defendant Tibbs GHWHUPLQHG�WKDW�WKH�³>W@he mere fact that the [sic] both the 

Investigator and Decision-Maker are from the same firm is not, alone, an indica 

RI�ELDV´��HPSKDVLV�DGGHG���WKXV�PLVFKDUDFWHUL]LQJ�3ODLQWLII¶V�DUJXPHQW�DV�IRFXVLQJ�

solely on that single factor (the fact that Hull and Whitney worked at the same 

firm) and failing to address 3ODLQWLII¶V�DUJXPHQW�LQ�KHU�DSSHDO�WKDW�other factors 

combined to demonstrate bias. 

f. Defendant Tibbs GHWHUPLQHG�WKDW�³>E@HFDXVH�WKH�'HFLVLRQ-Maker is not in 

the position of µvindicating¶ or overturning any findings made by the Investigator, 

it is not inherently plausible that the Decision-Maker would be motivated, as 

&RPSODLQDQW�DUJXHV��E\�D�GHVLUH�WR�UHDFK�WKH�µVDPH�RXWFRPHV�DV�KHU�FROOHDJXH�¶´�

ignoring the fact that the investigator indeed made recommended findings that a 

decision maker would be required to explicitly overrule or disagree with. 

g. Defendant Tibbs mischaracterized 3ODLQWLII¶V�DUJXPHQW�LQ�KHU�DSSHDO��

HUURQHRXVO\�QRWLQJ�WKDW�³&RPSODLQDQW�GLG�QRW�DUWLFXODWH�KRZ�D�GLIIHUHQW�

conclusion regarding credibility [as to the March 1 incident] would affect the 

RXWFRPH�´�WKRXJK�3ODLQWLII�DUJXHG�LQ�WKH�DSSHDO�WKDW�³[a] proper assessment of her 

FUHGLELOLW\�VKRXOG�UHVXOW�LQ�D�ILQGLQJ�WKDW�WKH�FRQGXFW�GLG��LQ�IDFW��RFFXU�´  

h. Defendant Tibbs mischaracterized 3ODLQWLII¶V appeal as claiming that 

'HIHQGDQW�+XOO¶V bias was demonstrated merely by virtue of the fact that she 

came to a conclusion that Plaintiff disagreed with: ³While Complainant disagrees 

with the analysis of the evidence, this does not automatically equate to a biased 

Decision-Maker.´ Defendant Tibbs thus ignored the argument in 3ODLQWLII¶V appeal 
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that 3ODLQWLII¶V�³DFFRXQWV�LPPHGLDWHO\�DIWHU�WKH�LQFLGHQW�ZHUH�FRQVLVWHQW�´�DQ\�

inconsistency later should be considered in light of the lengthy amount of time 

that had lapsed since the incident and in light of her young age, and Defendant 

Hull IDLOHG�WR�³QRWH�RWKHU�IDFWRUV�IRU�DVVHVVLQJ�WKH�UHOLDELOLW\�FUHGLELOLW\�RI�

>3ODLQWLII¶V@ FODLP�´�LQFOXGLQJ�³WKH�LPPHGLDWH�QDWXUH�RI�KHU�UHSRUWLQJ��WKH�

consistency with prior alleged conduct, and the lack of a motivation to lie all 

EROVWHU�WKH�FUHGLELOLW\�RI�KHU�DFFRXQW�´ 

i. Defendant Tibbs cherry-picked the regulations in determining that the 

alleged conduct was not of a sexual nature and was not based on sex. Defendant 

Tibbs determined that ³[t]he record supports that the touching [of the genitals] 

was not based on sex because it was neither sexual in nature nor referenced one 

sex or another´ and was not objectively offensive. Defendant Tibbs relied on the 

age of the children. The appeal decision ignores a critical part of the very portion 

of the Title IX regulations preamble she cited. Specifically, Defendant Tibbs 

RPLWWHG�WKH�IROORZLQJ��HPSKDVLV�DGGHG���³7KH�'HSDUWPHQW�DSSUHFLDWHV�WKH�

RSSRUWXQLW\�WR�FODULI\�WKDW�ZKHWKHU�FRQGXFW�LV�µRQ�WKH�EDVLV�RI�VH[¶�does not 

require probing the subjective motive of the respondent (e.g., whether a 

respondent subjectively targeted a complainant because of >D�SDUW\¶V@ actual or 

perceived sex, DV�RSSRVHG�WR�EHFDXVH�RI�DQJHU�RU�URPDQWLF�IHHOLQJV��´ This 

portion of the preamble directly precedes the portion Defendant Tibbs did cite: 

³:KHUH�FRQGXFW�LV�VH[XDO�LQ�QDWXUH��RU�ZKHUH�FRQGXFW�UHIHUHQFHV�RQH�VH[�RU�

DQRWKHU��WKDW�VXIILFHV�WR�FRQVWLWXWH�FRQGXFW�µRQ�WKH�EDVLV�RI�VH[�¶´�Defendant Tibbs 

further ignored the portion that directly follows the sentence she cited (emphasis 
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added): ³[T]he Supreme Court accepted sexual harassment as a form of sex 

discrimination without inquiring into the subjective motive of the perpetrator . . . 

. The Department [of Education] follows the 6XSUHPH�&RXUW¶V�DSSURDFK�. . . �´ 

VII. DAMAGES 

102. As a direct and proximate result of aforesaid acts and omissions, and the customs, 

practices, policies and decisions of the defendants alleged in this complaint, Plaintiff suffered 

and will continue to suffer great emotional, mental and physical pain and injuries, anguish, 

fright, nervousness, anxiety, shock, humiliation, indignity, embarrassment, harm to reputation, 

and apprehension, which have caused and will continue to cause, Plaintiff to sustain general 

damages in a sum to be determined at trial. 

103. Plaintiff has experienced profound institutional betrayal by trusted teachers and 

administrators at multiple levels, causing her significant trauma and emotional distress that 

compounded the trauma she experienced as a result of the underlying harassment and sexual 

misconduct.  

104. Defendants acted in a manner that was willful, wanton, malicious and oppressive, 

with reckless disregard of or in deliberate indifference to and with the intent to deprive Plaintiff 

of her constitutional rights, and did in fact violate the aforementioned rights, entitling Plaintiff to 

exemplary and punitive damages in an amount to be proven at the trial in this matter. Plaintiff 

also seeks DWWRUQH\V¶�IHHV� 

// 

// 

// 

// 

Case 5:25-cv-02120-SVK     Document 1     Filed 02/28/25     Page 27 of 58



  

 

 

 

28 
Complaint for Damages ± Jury Demand 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

VIII. CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

FOURTEENTH AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES 

± EQUAL PROTECTION (42 U.S.C. § 1983) 

(Against All Defendants Except District) 

105. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

106. The Equal Protection Clause of the Fourteenth Amendment prohibits states from 

denying any person the equal protection of the laws. See U.S. Const. amend. XIV, § 1.  

107. Under the Equal Protection Clause, if a law or regulation burdens a fundamental 

right to some groups but not others, the law or regulation can be upheld only if the government 

can justify it under strict scrutiny. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 17 

(1973). To survive strict scrutiny, the government must demonstrate that the law or regulation is 

³µQDUURZO\�WDLORUHG¶�WR�VHUYH�D�µFRPSHOOLQJ¶�JRYHUQPHQW�LQWHUHVW�´�See e.g., Parents Involved in 

Cmty. Schs. v. Seattle Sch. Dist., 551 U.S. 701, 720 (2007) (quoting Adarand Constructors, Inc. 

v. Pena, 515 U.S. 200, 227 (1995)).  

108. As described hereinabove, Defendants applied policies and procedures and the 

law of California in a manner that discriminated against Plaintiff based on her sex and on her 

status as a victim of gender-based violence because of sex. 

109. Defendants discriminated against Plaintiff on the basis of sex by subjecting her to 

a hostile environment, minimizing and/or dismissing the abuse Plaintiff experienced, and failing 

to prevent, appropriately respond to, and properly investigate reports of sexual misconduct 

against Plaintiff. 'HIHQGDQWV¶�GLVFULPLQDWLRQ�DJDLQVW�3ODLQWLII�RQ�WKH�EDVLV�RI�VH[�HQGDQJHUHG�WKH�
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safety, privacy, security, and well-EHLQJ�RI�3ODLQWLII��'HIHQGDQWV¶�DFWLRQV�DQG�LQDFWLRQV�GHSULYHG�

Plaintiff of her right to equal dignity, liberty, and autonomy by treating her as second-class 

citizen at the District.  

110. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court. 

SECOND CLAIM FOR RELIEF 

FOURTEENTH AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES 

± DUE PROCESS (42 U.S.C. § 1983) 

(Against All Defendants Except District) 

111. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

112. The Due Process Clause of the Fourteenth Amendment to the United States 

Constitution prohibits states from depriving any person of life, liberty, or property, without due 

process of law. See U.S. Const. amend. XIV, § 1.    

113. The Due Process Clause has both procedural and substantive components, which 

function to safeguard fundamental liberty interests like the right of access to the courts, and also 

mandate that certain procedures be followed before the government deprives someone of such an 

interest. See Washington v. Glucksberg, 521 U.S. 702, 719±�����������³7KH�'XH�3URFHVV�&ODXVH�

guarantees more than fair process . . . [it] also provides heightened protection against 

JRYHUQPHQW�LQWHUIHUHQFH�ZLWK�FHUWDLQ�IXQGDPHQWDO�ULJKWV�DQG�OLEHUW\�LQWHUHVWV�´�� 

Case 5:25-cv-02120-SVK     Document 1     Filed 02/28/25     Page 29 of 58



  

 

 

 

30 
Complaint for Damages ± Jury Demand 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

114. By failing to provide supervision of students and thus exposing Plaintiff to harm 

by Respondent 1 after becoming aware of a prior incident or prior incidents involving the same 

offending student or students (Defendants Chen, Kraft, Olesen, Lynch, and DOEs); disclosing 

private information (Defendants Andrade, Whitney, and DOES); failing to implement a safety 

plan to prevent further harm (Defendants Chen, Kraft, Olesen, Lynch, and DOEs); failing to 

properly respond with supportive measures (Defendants Chen, Kraft, Olesen, Andrade, and 

DOES) and an appropriate investigation consistent with the requirements of Title IX (Defendants 

Chen, Andrade, Whitney, Hull, and Tibbs); and retaliating against Plaintiff (Defendants Andrade 

and Whitney), Defendants infringed the fundamental liberty interests of Plaintiff to privacy, 

bodily integrity, freedom from violence and physical harm, and a process to petition the 

government for redress of grievances, in violation of substantive due process. See Ringgold-

Lockhart v. Cnty. Of Los Angeles������)��G��������������WK�&LU���������³>7@KH�ULJKW�RI�DFFHVV�WR�

WKH�FRXUWV�LV�D�IXQGDPHQWDO�ULJKW�SURWHFWHG�E\�WKH�&RQVWLWXWLRQ�´���see also BE & K Constr. Co. v. 

N.L.R.B., 536 U.S. 516, 524± �����������GHVFULELQJ�ULJKW�WR�SHWLWLRQ�DV�³RQH�RI�WKH�PRVW�SUHFLRXV�

RI�WKH�OLEHUWLHV�VDIHJXDUGHG�E\�WKH�%LOO�RI�5LJKWV´��� 

115. Procedural due process requires that the government be constrained before it acts 

in a way that deprives a person of liberty interests protected under the Due Process Clause of the 

Fourteenth Amendment. See Matthews v. Eldridge, 424 U.S. 319, 332 (1976). A procedural due 

SURFHVV�FODLP�UHTXLUHV��³����D�SURWHFW>HG@�OLEHUW\�RU�SURSHUW\�LQWHUHVW�������DQG�����D�GHQLDO�RI�

DGHTXDWH�SURFHGXUDO�SURWHFWLRQV�´�)RVV�Y��1DW¶O�0DULQH�)LVKHULHV�6HUY�, 161 F.3d 584, 588 (9th 

Cir. 1998). 
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116. In violation of her right to procedural due process, Plaintiff was not provided with 

notice or an opportunity to be heard before being deprived of her rights by Defendants. See 

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).  

117. Defendants Andrade, Chen, and Austin denied Plaintiff the opportunity to be 

heard when they denied her any meaningful process to address her concerns about remaining in 

the classroom with boys who had harassed her. 

118. Defendants Andrade, Chen, Whitney, Hull, and Tibbs denied Plaintiff an 

impartial and thorough investigation free from bias and retaliation and that ensures other 

procedural protections provided for under Title IX. 

119. 2Q�LQIRUPDWLRQ�DQG�EHOLHI��'HIHQGDQWV�UHSHDWHGO\�YLRODWHG�3ODLQWLII¶V�GXH�SURFHVV�

rights and will continue to do so in the absence of adequate policies and procedures.  

120. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court. 

THIRD CLAIM FOR RELIEF 

FIRST AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES ± 

RETALIATION (42 U.S.C. § 1983) 

(Against Defendants Andrade, Chen, and Whitney) 

121. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

122. Defendants deprived Plaintiff of her right to be free from interference with, or 

retaliation for, their exercise of constitutionally protected rights, including but not limited to 

Case 5:25-cv-02120-SVK     Document 1     Filed 02/28/25     Page 31 of 58



  

 

 

 

32 
Complaint for Damages ± Jury Demand 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

speech and the right to petition the government, as secured by the First and Fourteenth 

Amendments. 

123. By adding allegations against Plaintiff and disclosing confidential information, 

Defendants Andrade and Whitney retaliated against Plaintiff when she sought to expand the 

complaint she had filed and add allegations against the boys who harassed her. 

124. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court. 

FOURTH CLAIM FOR RELIEF 

Supervisory Liability 

(42 U.S.C. § 1983; 1st and 14th Amendments) 

(Against Defendants Austin, Andrade, Chen, and DOES) 

125. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

126. Defendants Austin, Andrade, Chen, and DOES acted in a supervisory capacity 

under color of law. 

127. The acts and failures of Defendants were a cause of the discrimination against and 

denial of due process to Plaintiff. 

128. As supervisors, Defendants disregarded the known or obvious consequences that 

deficiencies in policies and training for their subordinates posed to victims of sexual misconduct, 

DQG�WKRVH�GHILFLHQFLHV�ZRXOG�FDXVH�WKHLU�VXERUGLQDWHV�WR�YLRODWH�3ODLQWLII¶V�ULJKWV� 
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129. The conduct of Defendants, as described above, were so closely related to the 

GHSULYDWLRQ�RI�3ODLQWLII¶V�FRQVWLWXWLRQDO�ULJKWV�DV�WR�EH�WKH�PRYLQJ�IRUFH�EHKLQG�SHUPLWWLQJ�VWDII�WR�

YLRODWH�3ODLQWLII¶V�ULJKWV� 

130. Defendants engaged in conduct that showed a deliberate, reckless, or callous 

indifference to the deprivation by their subordinates of the rights of others. 

131. Defendants Austin and DOES were 'HIHQGDQW�$QGUDGH¶V�VXSHUYLVRUs and failed 

to ensure that Defendant Andrade intervened regarding supportive measures, including transfer 

of Plaintiff to another classroom, and regarding the investigation, when, upon information and 

belief, Defendant Andrade notified Defendants Austin and DOES DV�WR�3ODLQWLII¶V�SDUHQWV¶�

concerns regarding these matters. 

132. Defendants Austin and DOES also failed to intervene to prevent and/or address 

'HIHQGDQW�$QGUDGH¶V�UHWDOLDWLRQ�DJDLQVW�3ODLQWLII, thus acting with deliberate indifference to 

3ODLQWLII¶V�ULJKW�WR�EH�IUHH�IURP�VXFK�UHWDOLDWLRQ� 

133. Defendants Austin and DOES were 'HIHQGDQW�&KHQ¶V�VXSHUYLVRUs and acted with 

GHOLEHUDWH�LQGLIIHUHQFH�WR�3ODLQWLII¶V�ULJKWV�ZKHQ�WKH\ failed to ensure that Defendant Chen 

provided supportive measures, including transfer of Plaintiff to another classroom, when, upon 

information and belief, Defendant Chen notified Defendants Austin and DOES DV�WR�3ODLQWLII¶V�

SDUHQWV¶�FRQFHUQV�UHJDUGLQJ�WKH�FODVVURRP�WUDQVIHU� 

134. Defendant Andrade ZDV�'HIHQGDQW�:KLWQH\¶V�VXSHUYLVRU�UHJDUGLQJ�'HIHQGDQW�

:KLWQH\¶V�LQYHVWLJDWLRQ�DQG�IDLOHG�WR�LQWHUYHQH�UHJDUGLQJ�WKH�LQYHVWLJDWLRQ¶V�GHILFLHQFLHV�ZKHQ�

3ODLQWLII¶V�SDUHQWV�DOHUWHG�KLP�WR�VXFK�GHILFLHQFLHV and despite the obvious deficiencies.  
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135. Defendant Andrade failed to intervene when Defendant Whitney retaliated against 

Plaintiff��WKXV�DFWLQJ�ZLWK�GHOLEHUDWH�LQGLIIHUHQFH�WR�3ODLQWLII¶V�ULJKW�WR�EH�IUHH�IURP�VXFK�

retaliation. 

136. Defendant Andrade was responsible for supervising Defendants Hull and Tibbs 

regarding their decision making and appeal decision, respectively. 

137. 'HIHQGDQW�$QGUDGH�IDLOHG�WR�LQWHUYHQH�UHJDUGLQJ�'HIHQGDQW�+XOO¶V�GHFLVLRQ¶V�

GHILFLHQFLHV�ZKHQ�3ODLQWLII¶V�SDUHQWV�DOHUWHG�KLP�WR�VXFK�GHILFLHQFLHV�DQG�GHVSLWH�WKH�REYLRXV�

deficiencies, thus acting with deliberate indifference. 

138. 'HIHQGDQW�$QGUDGH�IDLOHG�WR�LQWHUYHQH�UHJDUGLQJ�'HIHQGDQW�7LEEV¶�DSSHDO�

decision despite the obvious errors in that decision, thus acting with deliberate indifference. 

139. Defendants Chen and DOES supervised teachers and other staff at Ohlone, 

including Lynch, Olesen, Kraft, and DOES, and DFWHG�ZLWK�GHOLEHUDWH�LQGLIIHUHQFH�WR�3ODLQWLII¶V�

safety and rights when they failed to ensure proper implementation of the safety plan following 

3ODLQWLII¶V�UHSRUWV�RI�VH[XDO�misconduct and to ensure proper supervision of students to prevent 

or respond immediately to the sexual misconduct against Plaintiff. 

140. Plaintiff is accordingly entitled to an injunction requiring the District or any of 

their employees, or agents to comply fully with state law protections in all cases and to institute 

appropriate training, policies, procedures, and supervision to facilitate such compliance. 

141. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.   
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FIFTH CLAIM FOR RELIEF 

Monell: 42 U.S.C. § 1983 

(Against Defendant District) 

142. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference.  

143. Pursuant to 42 U.S.C. § 1983, a local government may be liable for constitutional 

WRUWV�FRPPLWWHG�E\�LWV�RIILFLDOV�DFFRUGLQJ�WR�PXQLFLSDO�SROLF\��SUDFWLFH��RU�FXVWRP�´�Weiner v. 

San Diego Cnty., 210 F.3d 1025, 1028 (9th Cir. 2000) (citing 0RQHOO�Y��'HS¶W�RI�6RF��6HUYV�, 436 

U.S. 658, 690±91 (1978)).  

144. ³7R�KROG�D�ORFDO�JRYHUQPHQW�OLDEOH�IRU�DQ�RIILFLDO¶V�FRQGXFW��D�SODLQWLII�PXVW�ILUVW�

establish that the official (1) had final policymaking authority concerning the action . . . at issue 

DQG�����ZDV�WKH�SROLF\PDNHU�IRU�WKH�ORFDO�JRYHUQLQJ�ERG\�IRU�WKH�SXUSRVHV�RI�WKH�SDUWLFXODU�DFW�´�

Id. at 1028 (citing McMillian v. Monroe Cnty., 520 U.S. 781, 785 (1997)).  

145. Plaintiff was deprived by the District of her constitutional rights to equal 

protection of the law and due process of law under the Fourteenth Amendment and to be free 

from retaliation under the First Amendment.  

146. 2Q�LQIRUPDWLRQ�DQG�EHOLHI��WKH�GHSULYDWLRQ�RI�3ODLQWLII¶V�ULJKWV�ZDV�SDUW�RI�D�

continuing, persistent, and widespread custom and practice by the District of failing to comply 

with its obligations to protect and respond to reports of sexual misconduct of female students, 

including with respect to Plaintiff; provide supervision of students during recess and in the 

classroom in order to prevent and address sexual misconduct; deny transfer of alleged victims to 

other classrooms to avoid remaining in the same class with potential perpetrators of sexual 
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misconduct and prevent further misconduct; educate students about proper boundaries and 

appropriate versus inappropriate touching; and ensure proper oversight of the Title IX process. 

147. On information and belief, the District has failed to issue policies and has failed 

to train, supervise, and discipline its employees and students to ensure they operate in manner 

that (a) protects the due process rights of victims of sexual misconduct, (b) does not treat 

similarly situated victims differently on the basis of sex and/or status as a victim of sexual 

misconduct, (c) does not entail unlawful retaliation. The actions of individual Defendants in 

3ODLQWLII¶V�FDVH�DORQH�GHPRQVWUDWH�VXFK�D�ODFN�RI�WUDLQLQJ��VXSHUYLVLRQ��DQG�GLVFLSOLQH�� 

148. 7KH�'LVWULFW¶V�IDLOXUH�WR�GHYHORS�DQG�LPSOHPHQW�SROLFLHV�DQG�WR�WUDLQ��VXSHUYLVH��

and discipline its employees and students reflects deliberate indifference to the constitutional 

rights of female students and students who have experienced gender-based harassment.  

149. The 'LVWULFW¶V failure to issue and implement policies and to train, supervise, and 

discipline its employees with respect to protecting students from sexual misconduct, responding 

properly to reports of sexual misconduct, offering and implement supportive measures, 

investigating and adjudicating complaints of sexual misconduct, and providing adequate 

RYHUVLJKW�DQG�FRRUGLQDWLRQ�RI�WKH�'LVWULFW¶V�UHVSRQVHV�WR�UHSRUWV�RI�VH[XDO�PLVFRQGXFW�FRQVWLWXWHV�

a policy or custom that set in motion the violations of 3ODLQWLII¶V rights and continued despite the 

'LVWULFW¶V knowledge that the constitutional rights of female victims were being violated. 

150. 7KH�'LVWULFW¶V�KLULQJ�DQG�UHWHQWLRQ�RI�XQTXDOLILHG�DQG�ELDVHG�SHUVRQQHO�WR�

investigate and adjudicate complaints of sexual misconduct constitutes a policy or custom that 

set in motion the violations of 3ODLQWLII¶V ULJKWV�DQG�FRQWLQXHG�GHVSLWH�WKH�'LVWULFW¶V�NQRZOHGJH�

that the constitutional rights of female victims were being violated. 
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151. The unconstitutional actions and/or omissions of Defendants and other personnel, 

as described above, were known, and were ordered, approved, tolerated, and/or ratified by 

policy-making officials for the District, including but not limited to Defendants Austin, Chen, 

and Andrade. 

152. Plaintiff is accordingly entitled to a judgment declaring that the 'LVWULFW¶V policies 

and procedures have caused violations of her constitutional rights.  

153. Plaintiff reasonably fears that she is likely to experience sexual misconduct while 

at school again, and that her rights will be further violated by the District.  

154. Plaintiff reasonably believes, given WKH�'LVWULFW¶V past failures, that her rights will 

continue to be violated in any future interactions with the District.  

155. The aforementioned customs and failures of the District to provide adequate 

SROLFLHV��WUDLQLQJ��VXSHUYLVLRQ��DQG�GLVFLSOLQH�UHJDUGLQJ�HPSOR\HHV¶�REOLJDWLRQV�WR�SURYLGH�HTXDO�

protection to female students caused the deprivation of the aforementioned rights of Plaintiff by 

Defendants; that is, the 'LVWULFW¶V failure to ensure proper customs and policies and to train, 

VXSHUYLVH��DQG�GLVFLSOLQH�LV�VR�FORVHO\�UHODWHG�WR�WKH�GHSULYDWLRQ�RI�WKH�3ODLQWLII¶V�ULJKWV�DV�WR�EH�

the moving force that caused the ultimate injury. 

156. Therefore, Plaintiff is entitled to an order requiring the District to institute all 

necessary and appropriate policies, training, and procedures to ensure an end to such 

unconstitutional practices. 

157. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.   
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SIXTH CLAIM FOR RELIEF 

TITLE IX ± DELIBERATE INDIFFERFENCE TO SEXUAL MISCONDUCT 

(Against Defendant District) 

158. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

159. 7LWOH�,;�RI�WKH�(GXFDWLRQ�$PHQGPHQWV�RI������SURYLGHV��LQ�UHOHYDQW�SDUW��³1R�

person in the United States shall, on the basis of sex, be excluded from participation in, be denied 

the benefits of or be subjected to discrimination under any education program or activity 

receiving )HGHUDO�ILQDQFLDO�DVVLVWDQFH�´����8�6�&���������D��� 

160. Title IX of the Education Amendments of 1972 applies to all public educational 

institutions that receive federal funding, including Defendant District. 

161. The District receives federal funding. 

162. Defendant was deliberately indifferent to sexual misconduct committed by 

students at Ohlone against Plaintiff. 

163. The District created and/or subject Plaintiff to a hostile educational environment 

in violation of Title IX because: 

a. Plaintiff was subjected to sex-based discrimination in the form of sexual 

misconduct; and 

b. Plaintiff was subjected to a hostile educational environment created by 

'HIHQGDQW¶V�ODFN�RI�SROLFLHV�DQG�SURFHGXUHV�DQG�IDLOXUH�WR�LQYHVWLJDWH��SUHYHQW��

and/or address the sexual misconduct and harassment perpetrated on Plaintiff. 

164. At all relevant times, the District H[HUFLVHG�VXEVWDQWLDO�FRQWURO�RYHU�3ODLQWLII¶V�

abusers who, at all relevant times, were (or remain currently) students enrolled at the District. 
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165. The District had actual knowledge of the sex-based discrimination, which was 

FUHDWHG�DQG�IXUWKHUHG�E\�'HIHQGDQW¶V�UHSHDWHG�IDLOXUH�WR�SURWHFW�3ODLQWLII�FRQVLVWHQW�ZLWK�LWV�RZQ�

policies and federal law and guidance. 

166. The District acted with deliberate indifference to the acts of sex-based 

discrimination by failing to take any action to prevent them, deter the students responsible, 

and/or protect Plaintiff from sexual misconduct.  

167. The District also acted with deliberate indifference to acts of sexual misconduct 

E\�IDLOLQJ�WR�WDNH�LPPHGLDWH��HIIHFWLYH�UHPHGLDO�VWHSV�WR�UHVROYH�3ODLQWLII¶V�DOOHJDWLRQV�RI�VH[-

based discrimination.  

168. 7KH�'LVWULFW¶V�UHSHDWHG�IDLOXUH�WR�SURPSWO\�DQG�DSSURSULDWHO\�UHVSRQG�WR�WKH�VH[XDO�

misconduct Plaintiff experienced resulted in Plaintiff, on the basis of her sex, being excluded 

from participation in, being denied the benefits of, and being subjected to discrimination in the 

'LVWULFW¶V�HGXFDWLRQDO�SURJUDPV�DQG�DFWLYLWLHV��LQ�YLRODWLRQ�RI�7LWOH�,;� 

169. The District acted intentionally and with deliberate indifference to the repeated 

GHQLDO�RI�3ODLQWLII¶V�DFFHVV�WR�HGXFDWLRQDO�RSSRUWXQLWLHV�RU�EHQHILWV��7KH�'LVWULFW¶V�YLRODWLRQ�RI�LWV�

duty to Plaintiff arises from their systemic failure to properly enforce Title IX. Pursuant to the 

'LVWULFW¶V�RIILFLDO�SROLF\��SUDFWLFH��DQG�RU�FXVWRP�RI�GHOLEHUDWH�LQGLIIHUHQFH��WKH\�FXOWLYDWHG�D�

culture of tolerance for sexual misconduct by failing to report complaints of sex-based 

discrimination, initiate and/or conduct adequate investigations and grievance procedures under 

Title IX, and ensure victimized students had equal access to educational opportunities and 

benefits or grievance procedures.  

170. The ongoing sexual misconduct and harassment Plaintiff experienced, and the 

subsequent Title IX failures by the District, were so severe, pervasive, and objectively offensive 
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that Plaintiff was denied equal access to WKH�'LVWULFW¶V educational opportunities and benefits, as 

she lost her academic focus, changed schools, and stopped attending classes.  

171. As a direct and proximate result of the above conduct, Plaintiff sustained damages 

including, without limitation, loss of educational opportunities, reputational damages, economic 

injuries, and other direct and consequential damages. 

SEVENTH CLAIM FOR RELIEF 

TITLE IX ± PROMPT AND EQUITABLE INVESTIGATION 

(Against Defendant District) 

172. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

173. ³$�UHFLSLHQW�PXVW�DGRSW�DQG�SXEOLVK�JULHYDQFH�SURFHGXUHV�WKDW�SURYLGH�IRU�WKH�

prompt and equitable resolution of student and employee complaints alleging any action that 

ZRXOG�EH�SURKLELWHG�E\�WKLV�SDUW�´����&�)�5����������F��������� 

174. 7KH�7LWOH�,;�UHJXODWLRQV�UHTXLUH�WKDW�WKH�JULHYDQFH�SURFHVV�³[r]equire that any 

individual designated by a recipient as a Title IX . . . investigator . . . not have a conflict of 

interest or bias for or against complainants or respondents generally or an individual complainant 

or UHVSRQGHQW�´�34 CFR § 106.45(b)(1)(iii); see also 34 CFR § 106.45(b)(1)(ii) (requiring that 

the grievance process ³>U@HTXLUH�DQ�REMHFWLYH�HYDOXDWLRQ�RI all relevant evidence²including both 

inculpatory and exculpatory evidence² and provide that credibility determinations may not be 

based on a SHUVRQ¶V�VWDWXV�DV�D�FRPSODLQDQW��UHVSRQGHQW��RU�ZLWQHVV´�� 

175. As described herein supra, the investigator whom the District hired demonstrated 

gender bias against Plaintiff and failed to operate in a neutral manner. 

176. As described herein supra, the grievance process did not entail an objective 
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HYDOXDWLRQ�RI�DOO�UHOHYDQW�HYLGHQFH�RU�DQ�REMHFWLYH�GHWHUPLQDWLRQ�RI�WKH�SDUWLHV¶�RU�RWKHU�

ZLWQHVVHV¶�FUHGLELOLW\, further implying gender bias against Plaintiff. 

177. 7LWOH�,;�IXUWKHU�UHTXLUHV�WKDW�WKH�JULHYDQFH�SURFHVV�³>S@URYLGH�DQ�HTXDO�

opportunity for the parties to present witnesses, including fact and expert witnesses, and other 

LQFXOSDWRU\�DQG�H[FXOSDWRU\�HYLGHQFH�´�34 CFR § 106.45(b)(5)(ii). 

178. As described herein supra��WKH�'LVWULFW¶V�JULHYDQFH�SURFHVV�GLG�QRW�SURYLGH�DQ�

equal opportunity for Plaintiff to present evidence and witnesses, further gender bias against 

Plaintiff. 

179. The decision maker, too, must be free of any conflict of interest or bias, 34 CFR § 

106.45(b)(1)(iii). 

180. As described herein supra, the decision maker was not free of bias or conflict of 

interest, further implying gender bias against Plaintiff. 

181. 7LWOH�,;�UHTXLUHV�WKDW�WKH�JULHYDQFH�SURFHVV�³[i]nclude reasonably prompt time 

frames for conclusion of the grievance process�´����&)5�§ 106.45(b)(1)(v). 

182. As described herein supra, the investigation took an unreasonably long time to 

complete, further implying gender bias. 

183. The school district ³must keep confidential the identity of . . . any individual who 

has been reported to EH�WKH�SHUSHWUDWRU�RI�VH[�GLVFULPLQDWLRQ´�DQG�RI�³DQ\�UHVSRQGHQW�´�34 CFR § 

106.71(a). 

184. As described herein supra, the District failed to keep confidential 3ODLQWLII¶V 

identity as it related to her allegations against Respondent 1 regarding the February 8 and March 

1 incidents, as those allegations were improperly disclosed to Respondents 2 and 3. 

185. As described herein supra, the District failed to keep confidential 3ODLQWLII¶V 
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LGHQWLW\�DV�LW�UHODWHG�WR�5HVSRQGHQW��¶V�DOOHJDWLRQV�DJDLQVW�KHU��DV�WKRVH�DOOHJDWLRQV�ZHUH�

improperly disclosed to Respondents 2 and 3. 

186. *HQGHU�ELDV�FDQ�EH�LQIHUUHG�IURP�WKHVH�LPSURSHU�GLVFORVXUHV�RI�3ODLQWLII¶V�

confidential information. 

187. Defendant failed to ensure a prompt and equitable investigation RI�3ODLQWLII¶V�

allegations of sexual misconduct. 

188. Defendant discriminated against Plaintiff on the basis of sex by denying her the 

ability to participate fully in the Title IX grievance process as complainant while allowing the 

accused students to participate fully as respondents, counter to her right to an equitable grievance 

process under Title IX. 

189. Gender bias can be inferred from the procedural flaws in the conduct process, 

including but not limited to: 

a. The acts and omissions identified in paragraphs 79(a)-(r) herein, supra. 

b. The acts and omissions identified in paragraphs 80-90 herein, supra. 

c. The acts and omissions identified in paragraphs 94(a)-(e) herein, supra. 

d. The acts and omissions identified in paragraphs 101(a)-(i) herein, supra. 

e. The failure by the Title IX coordinator to ensure the flaws in the 

investigation were corrected. 

f. The deficient response by Chen to the reports of sexual misconduct. 

g. 7KH�'LVWULFW¶V�GHFLVLRQ�WR�FRQWUDFW�ZLWK�D�decision maker who was, upon 

information and belief, a close colleague of the investigator at the same firm as 

one another, despite Plaintiff¶V�SDUHQWV¶�FODLP�WR�WKH�GHFLVLRQ�PDNHU�WKDW�WKH�

investigator exhibited bias against Plaintiff and her parents; 
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190. As a direct and proximate result of the above conduct, Plaintiff sustained damages 

including, without limitation, loss of educational opportunities, reputational damages, economic 

injuries, and other direct and consequential damages. 

EIGHTH CLAIM FOR RELIEF 

TITLE IX ± ERRONEOUS OUTCOME 

(Against Defendant District) 

191. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

192. Under 34 U.S.C. § 106.45(b)(3)(i), dismissal of the allegations was required if 

those allegations, even if proven to be true, would not constitute sexual harassment �³If the 

conduct alleged in the formal complaint would not constitute sexual harassment as defined in § 

106.30 even if proved . . ., then the recipient must dismiss the formal complaint with regard to 

that conduct for purposes of sexual harassment under title IX or this part.´��HPSKDVLV�DGGHG��� 

193. The Title IX office did not dismiss the complaint. Accordingly, once Defendant 

Hull determined that the allegations were true, she (and the appeal officer, Defendant Tibbs) did 

not have discretion to determine that the conduct did not constitute sexual harassment. 

194. Nonetheless, the final determination regarding the complaint was that the 

substantiated conduct was not sexual in nature or objectively offensive. 

195. This determination by the appeal officer was erroneous for the reasons identified 

in paragraphs 101(a)-(i) herein, supra. 

196. 7R�WKH�H[WHQW�WKH�DSSHDO�RIILFHU¶V�GHWHUPLQDWLRQ�ZDV�EDVHG�RQ�WKH�GHFLVLRQ�

PDNHU¶V�GHWHUPLQDWLRQ�DQG�RU�WKH�LQYHVWLJDWRU¶V�LQYHVWLJDWLRQ��WKH�GHFLVLRQ�PDNHU¶V�GHWHUPLQDWLRQ�
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was erroneous for the reasons identified herein, supra, and the investigation was flawed, giving 

rise to the erroneous outcomes. 

197. The determination that the March 1 incident did not occur was erroneous, as the 

analysis of the evidence was not objective or fair, as discussed herein supra. 

198. As a result of the determination that the conduct did not constitute sexual 

misconduct, the District issued no remedies or sanctions, allowing the respondents to avoid 

consequences of their abuse against Plaintiff. 

199. As a result of the District¶V violation of Title IX, which resulted in an erroneous 

RXWFRPH��DQG�QR�VDQFWLRQ��ZKLFK�FRQWLQXHV�WR�LQMXUH�3ODLQWLII¶V�UHSXWDWLRQ�DQG�ULJKW�WR�access 

educational programs and activities, an injunction should issue directing the District to reverse 

the outcome and findings regarding Plaintiff. 

200. As a direct and proximate result of the above conduct, Plaintiff sustained damages 

including, without limitation, loss of educational opportunities, reputational damages, economic 

injuries, and other direct and consequential damages. 

NINTH CLAIM FOR RELIEF 

TITLE IX ± HOSTILE ENVIRONMENT / DENIAL OF SUPPORTIVE MEASURES 

(Against Defendant District) 

201. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

202. Under 34 CFR § 106.30:  

Supportive measures means nondisciplinary, non-punitive individualized services 
offered as appropriate [and] as reasonably available . . . before or after the filing 
of a formal complaint or where no formal complaint has been filed. Such 
measures are designed to restore or preserve equal access to the UHFLSLHQW¶V�
education program or activity without unreasonably burdening the other party, 
including measures designed to protect the safety RI�DOO�SDUWLHV�RU�WKH�UHFLSLHQW¶V 
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educational environment, or deter sexual harassment. Supportive measures may 
include counseling, extensions of deadlines or other course-related adjustments 
[or] modifications of work or class schedules. 

 
203. The district must ³FRQVLGHU�WKH�FRPSODLQDQW¶V�ZLVKHV�ZLWK respect to supportive 

measures [and] inform the complainant of the availability of supportive measures with or without 

the filing of a formal complaint.´ 34 CFR § 106.44. 

204. Upon information and belief, the District would not make the transfer of Plaintiff 

to a different classroom unless and until an investigation was completed. 

205. Transfer to a different classroom pending the outcome of the investigation was 

QHFHVVDU\�WR�UHVWRULQJ�DQG�SUHVHUYLQJ�3ODLQWLII¶V�HTXDO�DFFHVV�WR�2KORQH�(OHPHQWDU\�6FKRRO and 

WR�SURWHFW�3ODLQWLII¶V�VDIHW\. 

206. Transfer of Plaintiff to a different classroom would not burden the other party, 

i.e., the respondents, let alone unreasonably burden them. 

207. Transfer of Plaintiff to a different classroom was reasonably available, as five or 

six other kindergarten classrooms had open seats available. 

208. Denial of supportive measures FRQVWLWXWHG�GHOLEHUDWH�LQGLIIHUHQFH�WR�3ODLQWLII¶V�

safety and right to be free from sexual misconduct, evidences gender-based discrimination, and 

constitutes a violation of Title IX. 

209. By denying supportive measures, Defendant District cultivated and perpetuated a 

VH[XDOO\�KRVWLOH�HQYLURQPHQW�WKDW�LPSHGHG�DQG�HIIHFWLYHO\�GHQLHG�3ODLQWLII¶V�HTXDO�DFFHVV�WR�

educational opportunities and benefits. 

210. Defendant District is also liable for its failure to remedy the hostile educational 

environment experienced by Plaintiff by failing to offer Plaintiff appropriate interim measures 

and accommodations that could have provided Plaintiff with equal access to educational 
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opportunities and benefits.  

211. As a direct and proximate result of the above conduct, Plaintiff sustained damages 

including, without limitation, loss of educational opportunities, reputational damages, economic 

injuries, and other direct and consequential damages. 

TENTH CLAIM FOR RELIEF 

TITLE IX ± RETALIATION 

(Against Defendant District) 

212. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

213. 7LWOH�,;�SURKLELWV�UHWDOLDWLRQ��LQFOXGLQJ�³a report or formal complaint of sexual 

harassment, for the purpose of interfering with any right or privilege secured by title IX or this 

part�´����&)5�§ 106.71(a).  

214. The school district ³must keep confidential the identity of . . . any individual who 

has been reported to EH�WKH�SHUSHWUDWRU�RI�VH[�GLVFULPLQDWLRQ´�DQG�RI�³DQ\�UHVSRQGHQW�´�Id.  

215. The District retaliated against Plaintiff by adding allegations against her in 

response to her identifying allegations of harassment of her by Respondents 1-��WKH�'LVWULFW¶V�

investigation had omitted. 

216. The District retaliated by disclosing private and confidential information about 

Plaintiff in response to her identifying allegations of harassment of her by Respondents 1-3 the 

'LVWULFW¶V�LQYHVWLJDWLRQ�KDG�RPLWWHG� 

217. As a direct and proximate result of the above conduct, Plaintiff sustained damages 

including, without limitation, loss of educational opportunities, reputational damages, economic 

injuries, and other direct and consequential damages. 
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ELEVENTH CLAIM FOR RELIEF 

NEGLIGENT SUPERVISION, TRAINING AND STAFFING 

Cal. Civil Code 1714, Cal. Gov. Code § 844.6(d) 

(Against Defendants District, Austin, Chen, Andrade, Kraft, Olesen, Lynch, and DOES)  

218. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

219. Defendants had a duty to properly supervise, train, and monitor their employees 

DQG�WR�HQVXUH�WKRVH�HPSOR\HHV¶�FRPSOLDQFH�ZLWK�DOO�DSSOLFDEOH�VWDWXWHV��ODZV��UHJXODWLRQV��DQG�

institutional policies, but they failed to do so and therefore breached the duties of care owed to 

Plaintiffs as alleged herein. Each of these duties to supervise, train, and monitor included the 

duty to ensure that the Title IX and other relevant policies were followed to prevent, properly 

respond to, and remedy incidents of sex-based discrimination.  

220. Defendant District had a duty to supervise, train, and monitor the actions of 

Defendant Austin and Defendant Andrade.  

221. Defendants Austin and DOES had a duty to supervise, train, and monitor the 

actions of Defendants Andrade and Chen. 

222. Defendant Andrade had a duty to supervise, train, and monitor the actions of 

Defendants Whitney, Hull, and Tibbs to ensure compliance with the Title IX regulations and the 

'LVWULFW¶V�SROLFLHV� 

223. Defendants improperly, negligently, wrongfully, and recklessly failed to supervise 

DQG�WUDLQ�WKHLU�VXERUGLQDWHV�WR�HQVXUH�WKDW�WKHLU�VXERUGLQDWHV�GLG�QRW�YLRODWH�3ODLQWLII¶V�ULJKWV�� 

224. In executing these duties, Defendants additionally owed a duty to exercise 

reasonable care in the hiring, supervising, and retaining of their employees. This duty includes 
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ensuring that staff are competent in performing their duties. District and school administrators 

must ensure that school employees follow policies and procedures and that such employees have 

the requisite knowledge and training. 

225. As an educational institution for minors, where all of the students are entrusted to 

the counselors, advisors, mentors, coaches, faculty members, administrators and teachers, 

Defendants expressly and implicitly represented that these individuals would supervise, control, 

direct, and guide all students in WKH�'LVWULFW¶V care while in loco parentis. 

226. Defendants Chen and DOES negligently failed to supervise or ensure supervision 

by DOES of students and allowed a condition where wrongful acts could occur against students, 

including Plaintiff.  

227. Defendants Chen, Kraft, Olesen, Lynch, and DOES failed to provide reasonable 

supervision of students at all relevant times and further failed to take reasonable measures to 

prevent harassment and physical abuse of minors, including Plaintiff. 

228. Defendants Austin, Chen, and DOES owed a duty of care to all reasonably 

foreseeable people, including Plaintiff, to adequately and properly investigate, screen, hire, train, 

monitor, place, evaluate, and supervise their instructors and employees to protect their students 

IURP�KDUP�FDXVHG�E\�RWKHU�PLQRU�VWXGHQWV�RQ�WKHLU�VFKRRO¶V�SUHPLVHV� These Defendants 

negligently failed to fulfill this duty of care. 

229. Defendants Austin, Andrade, and DOES failed to ensure that Defendants Chen, 

Whitney, Hull, and Tibbs received the supervision necessary to conduct a fair, unbiased, and 

thorough investigation into and/or adjudication of the sexual misconduct allegations. They failed 

to intervene when these individuals submitted reports and/or determinations that contained 

numerous critical omissions and content.  
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230. Defendants Austin, Andrade, and Chen failed in their duty to supervise their 

respective supervisees to ensure the transfer of Plaintiff to another classroom. 

231. Plaintiff is informed, believes, and alleges that Defendants failed in their duty to 

investigate properly and adequately, screen, hire, train, monitor, place, evaluate, and supervise 

and were negligent and reckless in hiring and/or retaining instructors and employees to protect 

students, such as Plaintiff, from harm caused by other students. 

232. Plaintiff is informed, believes, and thereon alleges that Defendants should have 

known that their instructors, employees, and contractors were unfit for the specific tasks to be 

performed during the course of their employment and posed a danger to students under their 

custody and care. 

233. Plaintiff is informed, believes, and alleges that Defendants were negligent and/or 

reckless by failing to provide any or sufficient training and/or supervision of WKH�'LVWULFW¶V 

employees after hiring them and were negligent in their retention of employees who failed to 

perform their jobs following California and Federal Law vis-à-vis the protection, safety, and 

well-being of the children in their custody and care. This includes failing in their job 

performance, which included supervising students and investigating acts of bullying and 

harassment. 

234. By engaging in the acts alleged herein, Defendants failed to act with ordinary care 

and breached their duty of care owed to Plaintiff.  

235. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  
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TWELFTH CLAIM FOR RELIEF 

NEGLIGENCE AND NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS 

Cal. Civil Code 1714, Cal. Gov. Code § 844.6(d) 

(Against All Defendants) 

236. Plaintiff realleges all prior paragraphs of this complaint and incorporates the same 

herein by this reference. 

237. Defendants Chen, Kraft, Olesen, Lynch, and DOES owed Plaintiff a duty to act 

with reasonable care to protect Plaintiff from foreseeable dangers, including the sexual 

harassment that she suffered. When Defendants learned of the conduct of Respondents 1-3, 

including the sexual abuse and the physical assaults, they had a duty to intervene and report to 

protect Plaintiff from further harm. Defendants had actual and/or constructive notice of a 

reasonably foreseeable risk of harm. 

238. Defendants had a further duty to exercise reasonable and prudent care in the 

conduct of their activities, or omissions to act, to avoid harm and injury to those students in their 

care and to ensure a safe and lawful environment at the schools, which included, among other 

things, a duty to investigate all claims of sexual abuse, harassment, and other forms abuse 

according to Title IX, the California Education Code, and the California Civil Code (Defendants 

Andrade, Whitney, Hull, and Tibbs), and to provide supportive measures (Defendants Austin, 

Andrade, Chen, Kraft, Olesen, and DOES) to ensure equal access to the educational 

environment. Each defendant negligently, or otherwise wrongfully, failed to act with reasonable 

care, and their negligence, or other wrongful conduct, was a substantial factor in causing the 

harm to Plaintiff as alleged herein. 

239. Due to these acts and failures to act, Defendants are liable for the injuries and 

Case 5:25-cv-02120-SVK     Document 1     Filed 02/28/25     Page 50 of 58



  

 

 

 

51 
Complaint for Damages ± Jury Demand 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

damages to Plaintiff under the California Education Code, including, but not limited to Section 

44807, and under the California Government Code, including, but not limited to, Sections 

815.2(a), 815.4, 815.6, 820(a), and/or 835. 

240. 'HIHQGDQWV¶�DFWLRQV�ZHUH�WKH�FDXVH-in-IDFW�RI�3ODLQWLII¶V�LQMXU\�DQG�HPRWLRQDO�

distress, and the risk of injuring Plaintiff was within the scope of duty that was breached by 

'HIHQGDQWV¶�GHFLVLRQ�WR�UHWDOLDWH�DJDLQVW�3ODLQWLII�RU�WR�FRQGXFW�RU�SHUPLW�IODZHG�LQYHVWLJDWLRQV�

DQG�GLVFLSOLQDU\�SURFHVVHV�WKDW�UHVXOWHG�LQ�3ODLQWLII¶V�H[FOXVLRQ�IURP�FULWLFDO�DVSHFWV�RI�KHU�

education while at the District.  

241. Defendant Whitney failed to conduct fair, unbiased, and thorough investigations 

into 3ODLQWLII¶V allegations of sexual misconduct. As a neutral investigator operating at the behest 

of and under the auspices of the District, Defendant Whitney had a duty to ensure a neutral and 

fair investigation and to treat a potential victim with dignity. 

242. Defendants Andrade and Whitney negligently disclosed or permitted the 

disclosure of confidential information about Plaintiff. They had a duty to protect such 

information. 

243. Defendants Hull and Tibbs failed in their duty to objectively, neutrally, and fairly 

UHQGHU�GHFLVLRQV�UHJDUGLQJ�3ODLQWLII¶V�DOOHJDWLRQV�RI�VH[XDO�PLVFRQGXFW� 

244. By engaging in the acts alleged herein, all Defendants failed to act with ordinary 

care and breached their duty of care owed to Plaintiff.  

245. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  
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THIRTEENTH CLAIM FOR RELIEF 

RESPONDEAT SUPERIOR 

(Against Defendant District) 

246. Plaintiff realleges and incorporates each and every foregoing paragraph.  

247. At all times material, Defendants Austin, Andrade, Chen, Kraft, Olesen, Lynch, 

and DOES were on the premises of the District and privileged to be on the premises by virtue of 

their employment with the District.  

248. At all times material, Defendants Whitney, Hull, and Tibbs were contracted to 

provide services on behalf of the District. When they took the prohibited actions against Plaintiff, 

they were employees and/or agents of Defendant District acting within the scope of their 

employment.  

249. Defendant District is therefore liable for all torts committed by their agents, in this 

case all other Defendants. 

250. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  

FOURTEENTH CLAIM FOR RELIEF 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

(Against Defendants Andrade, Chen, and Whitney) 

251. Plaintiff realleges and incorporates each and every foregoing paragraph.  

252. Plaintiff alleges intentional infliction of emotional distress by all Defendants in 

their response to reports of sexual misconduct and/or retaliation. 
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253. By mishandling 3ODLQWLII¶V report (Defendant Chen), conducting or allowing 

ELDVHG�DQG�LQDGHTXDWH�LQYHVWLJDWLRQV�LQWR�3ODLQWLII¶V�UHSRUWV�RI�sexual misconduct (Defendants 

Chen, Andrade, and Whitney), retaliating against Plaintiff (Defendants Andrade and Whitney), 

and denying supportive measures to Plaintiff (Defendants Chen and Andrade), Defendants 

engaged in extreme and outrageous conduct. Defendants specifically intended for their conduct 

to cause Plaintiff to suffer emotional distress so severe that it would silence any additional 

disclosures.  

254. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  

FIFTEENTH CLAIM FOR RELIEF 

SEX DISCRIMINATION (Violation of Ed. Code §220) 

(Against All Defendants) 

255. Plaintiff realleges and incorporates each and every foregoing paragraph. 

256. California (GXFDWLRQ�&RGH��6HFWLRQ������SURYLGHV�WKDW�³1R�SHUVRQ�VKDOO�EH�

subjected to discrimination on the basis of disability, gender, gender identity, gender expression, 

nationality, race or ethnicity, religion, sexual orientation, or any other characteristic that is 

FRQWDLQHG�LQ�WKH�GHILQLWLRQ�RI�KDWH�FULPHV�VHW�IRUWK�LQ�6HFWLRQ��������RI�WKH�3HQDO�&RGH«�´ 

257. As is hereinabove described, Plaintiff was harassed and discriminated against 

based on sex.  

258. Plaintiff suffered harassment that was so severe, pervasive, and offensive that it 

effectively deprived her of the right of equal access to educational benefits and opportunities.  
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259. Defendants knew of WKH�FRQGXFW�FRPPLWWHG�XSRQ�3ODLQWLII¶V�SHUVRQ��ZKLFK�ZDV�

occurring on its campus, included physical assault, bullying, and harassment. 

260. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  

SIXTEENTH CLAIM FOR RELIEF 

BANE ACT (Violations of Civil Code §52.1) 

(Against Defendants Andrade, Chen, and Whitney) 

261. Plaintiff realleges and incorporates each and every foregoing paragraph.  

262. Defendants interfered by threats, intimidation, or coercion, with the exercise or 

enjoyment by Plaintiff of rights secured by the Constitution or laws of the United States and of 

the state of California.  

263. The Fourteenth Amendment to the U.S. Constitution guarantees DQ�LQGLYLGXDO¶V�

rights to equal treatment and due process. 

264. Plaintiff has a Federal and State Constitutional Right to attend school free of 

violence, harassment, and bullying. 

265. It is also a basic principle of Constitutional law that the First Amendment 

guarantees the right to petition the government to redress grievances and to be free from 

unlawful retaliation. 

266. By engaging in the acts alleged above, Defendants denied those rights and other 

rights to Plaintiff, thus giving rise to claims for damages pursuant to California Civil Code 

section 52.1. 
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267. 6HFWLRQ������E��SURKLELWV�LQWHUIHUHQFH�³E\�WKUHDW��LQWLPLGDWLRQ��RU�FRHUFLRQ��RU�

attempts to interfere by threat, intimidation, or coercion, with the exercise or enjoyment by any 

individual . . . of rights secured by the Constitution or laws of the United States, or of the rights 

VHFXUHG�E\�WKH�&RQVWLWXWLRQ�RU�ODZV�RI�WKLV�VWDWH�´ 

268. Defendants interfered with or attempted to interfere with 3ODLQWLII¶V�ULJKWV to her 

education, equal access thereto, bodily integrity, and other rights identified herein by 

intimidating and coercing her to choose between remaining in the classroom with boys who had 

harassed her or switch schools altogether (Defendants Chen and Andrade) and to withdraw her 

complaint by denying her a fair and thorough investigation (Defendants Chen, Andrade, and 

Whitney) and retaliating against Plaintiff by disclosing confidential information and adding 

allegations against Plaintiff (Defendants Andrade and Whitney). 

269. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  

270. In conducting themselves as alleged herein, Defendants were acting within the 

course and scope of their employment with Defendant District. Thus, the District is responsible 

IRU�'HIHQGDQWV¶�DFWLRQV� 

SEVENTEENTH CLAIM FOR RELIEF 

GENDER VIOLENCE (Violations of Civil Code §52.4) 

(Against Defendants Andrade, Chen, Kraft, Olesen, Lynch, and DOES) 

271. Plaintiff realleges and incorporates each and every foregoing paragraph.  

272. The sexual misconduct directed at Plaintiff constituted a criminal offense under 
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California law that has as an element the use, attempted use, or threatened use of physical force 

against the person or property of another, committed at least in part based the gender of the 

victim, whether or not those acts have resulted in criminal complaints, charges, prosecution, or 

conviction 

273. The sexual misconduct directed at Plaintiff as herein above alleged, was a 

physical intrusion or physical invasion of a sexual nature under coercive conditions, whether or 

not those acts have resulted in criminal complaints, charges, prosecution, or conviction. 

274. 'HIHQGDQWV�DUH�³UHVSRQVLEOH�SDUW>LHV@´�XQGHU�WKH�VWDWXWH��DV�WKH\�IDLOHG�WR�SURSHUO\�

supervise and prevent the acts by the individuals who engaged in the sexual misconduct against 

Plaintiff. 

275. $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQWV¶�DFWLRQV��DV�DOOHJHG�KHUHLQ��

Plaintiff was injured as set forth above and is entitled to damages, including compensatory and 

punitive damages, in an amount to be proven at trial and in excess of the jurisdictional amount 

required by this Court.  

IX. PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for relief as follows against defendants: 

1. For a declaration that DHIHQGDQWV�YLRODWHG�3ODLQWLIIV¶�ULJKWV�XQGHU�the U.S. 

Constitution and Title IX.  

2. For an appropriately tailored injunction, after discovery (if necessary) into the current 

practices of the District, requiring that the District institute practices and procedures 

to comply with Title IX to ensure Plaintiff and other students and employees of 

Tulane receive protection from sex discrimination. Plaintiff respectfully requests that 

such injunctive relief include (but not be limited to) the following: 
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a. Appropriate changes to policies, procedures, training, and supervision 

regarding the responsibilities of faculty, advisors, and the Title IX office as to 

reporting, responding to, and investigating such incidents.  

b. Ongoing monitoring of WKH�'LVWULFW¶V relevant practices and procedures for 

however many years necessary, under a consent decree or the equivalent, to 

ensure practices and procedures compliant with the law are implemented and 

maintained. 

3. For compensatory, general, and special damages, in an amount according to proof; 

4. For general damages, including damages for emotional pain, emotional distress, 

hardship, suffering, shock, worry, anxiety, sleeplessness, illness and trauma and 

suffering; 

5. For prejudgment interest; 

6. For exemplary and punitive damages against each individual and Doe defendant, in 

amounts according to proof and appropriate to punish defendants and deter others 

from engaging in similar misconduct;  

7. )RU�FRVWV�RI�VXLW��LQFOXGLQJ�UHDVRQDEOH�DWWRUQH\V¶�IHHV��XQGHU����8�6�&����������DQG� 

8. For such other relief as may be warranted or as is just and proper.  

// 

// 

// 

// 

// 

// 
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X. DEMAND FOR JURY TRIAL 

 Plaintiff hereby demands trial by jury in this action. 

 

Dated this 28th day of February, 2025   

LAW OFFICE OF AARON ZISSER 

 

 

Aaron B. Zisser 
Attorney for Plaintiff Jane Doe #1, by and 
through her Guardian ad Litem, Jane Doe #2 
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